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The American 


[' is not an exaggeration to say that 
the chief instrumentality of con- 
struct ‘ve legal reform existing at the pres- 
ent time is the bar association. It is 
an oft repeated truism that reforms deal- 
ing with the law depend primarily upon 
the initiative of lawyers for their success, 
and the bar association of today, thanks 
to a happy circumstance, is something 
more than an organization designed 
primarily for mutual benefit and pleasant 
social intercourse among followers of a 
common calling. The existing bar asso- 
ciation is a deliberative body, welcoming 
proposals of important projects for dis- 
cussion, assigning subjects requiring 
careful study to properly qualified com- 
mittees, and evolving the matters in- 
vestigated in a form ripe for actual 
execution, whether by the association 
itself or by the legislative body to which 
it applies for legislation. One would 
not imply that this ideal is realized in 
the case of all our bar associations, but 
it certainly is in the more important 
instances. The somewhat vague popu- 
lar notion that bar associations meet 
merely to hear desultory addresses that 
fail to command earnest thought, and 
that they are addicted to the futile 
habit of adopting resolutions that shift 
the duty of actual performance to the 
laity, does not correctly represent the 
methods pursued by our alert and active 
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bar associations in countless lines of 
fruitful effort. 

The more earnest and public-spirited 
members of the legal profession have 
probably had the keenest recognition of 
the great benefits that might come from 
organization, and have been most active 
in the existing bodies. To this fact, 
doubtless, are due the prevailing char- 
acteristics of the bar association of 
today, which has received the impression 
of these men’s personality and acquired 
the stamp of a statesmanlike attitude 
toward problems involving the form of 
existing or proposed laws. It is not an 
overstatement to call the spirit of the 
progressive bar association statesman- 
like, when we consider the serious de- 
liberation given to such subjects as the 
recall of judges, laws affecting large 
corporate business, the reform of pro- 
cedure, the uniformity of state laws, 
and workmen’s compensation. These 
are all topics engaging the attention of 
the most thoughtful publicists every- 
where, and requiring of the legislator 
the same skilled attention as that given 
by the trained lawyer who has made an 
expert study of them. 

The stamp of a statesmanlike habit 
of mind which has been acquired by 
our bar associations will persist, and no 
lowering of standards can result from 
such a broadening of the membership of 
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the associations as will include every 
reputable legal practitioner. We agree 
with the sentiment that it should be 
considered derogatory to a lawyer's 
standing in the profession for him to 
refuse, without exceptional reason, to 
contribute his influence to the common 
cause, and that every member of the 
bar in good standing should enroll him- 
self in his state and national bar asso- 
ciations. Anyone who hesitates thus 
to enroll himself may well be invited to 
consider the immeasurable benefit cer- 
tain to result from a compactly organ- 
ized legal profession. Every lawyer is 
interested in some degree in the advance- 
ment of his profession on the higher 
side, and has thus a potential capacity 
for ameliorative effort which needs only 
to be organized in combination with the 
similar interest of others to become 
effective. 

We are pleased with the effort being 
made by the American Bar Association 
to broaden its membership. The ap- 
pointment of a Committee on Increase 
of Membership indicates that the Asso- 
ciation has a lively appreciation of the 
important public function it hasassumed, 
which is, as defined by its constitution, 
“to advance the science of jurisprudence, 
promote the administration of justice 
and uniformity of legislation throughout 
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the Union, uphold the honor of the pro. 
fession of the law, and encourage cordial 
intercourse among the members of the 
American bar.” The activity of the 
Association in recent years has been one 
worthy of a dignified patriotic body 
meeting the responsibility of taking the 
initiative in matters of large public 
concern, and this decision to enlarze the 
membership comes as a happy mani- 
festation of its increasing sphere of use- 
fulness to the community, and of its 
determination to enlarge that usefulness 
in the future. The work already accom- 
plished by the Association is known to 
most of our readers, and need not be 
catalogued here. That work, already 
an achievement of impressive magnitude, 
will bear even finer fruit in years to 
come.! 


1 Stephen S. Gregory, President of the American 
Bar Association, has inaugurated a nation-wide 
movement for an increase in the membership of the 
Association, for the purpose of increasing the effi- 
ciency of the organization in carrying out the pur- 
poses for which it was organized. Charlies J. 
O’Connor, of Chicago, who was active and successful 
in building up the membership of the Illinois Bar 
Association, has been selected as chairman of the 
special Committee on Increase of Membership. 
The committee is selected from leading lawyers in 
every federal judicial circuit. 

To be eligible to membership it is required that 
an applicant must have practised five years ngt 
preceding his election and must be a member in 
good standing of the bar of his state. The dues 
for membership are $5.00 perannum. There is no 
initiation expense. 





The Lawyer's Patron Saint 


By Cuartes B. Conno.ty, Pu.D., 


OF THE PHILADELPHIA Bar 


ONG years ago to Innocent 
The Pope, a famous lawyer went; 
’Twas Anthony, a man of skill, 
Who came to draw the Pontiff’s will. 
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Now when the advocate was through 
And was about to bid “Adieu,” 

His holiness asked what might be 
The size of his retaining fee. 


“Nor gold nor silver will I take,” 
Said Anthony, “but you can make 
A present to rejoice my heart 
Before to Naples I depart. 


“‘To lawyers never has been given 
A patron to revere in Heaven; — 
Select some doctor wise and great 
For us henceforth to imitate.”’ 


The Holy Father said amused: 
“Such piety can’t be refused. 

' I’ve granted many worse requests 
To others who have been my guests. 


“But you must also have a hand 
In picking out your saint so grand, 
Blindfolded in the Vatican 

Go find a patron, if you can.” 


With heavy bandage on his eyes, 
’Mid marble saints, the lawyer tries, 
While Pope and Cardinals stand near, 
To watch him on his errand queer. 


At last he stops and reaches out, 
And grabs an image round about 
The waist, exclaiming, ‘“This shall be 
A patron saint for all like me.” 


The bandages removed he saw 
His model for the men of law: 
*Twas no saint to guard from evil. 
Anthony had grabbed the devil! 


Said the Pope: ‘‘A wise selection! 
Henceforth work ‘neath his protection!” 
Sadly the lawyer journeyed home, 

And soon the news spread all through Rome. 


No more worked Anthony for Pope; 
Instead he seemed to lose all hope; 





The Green Bag 


Despair came o’er him and he died 
Before his time by suicide. 


So this is why tradition states 

No lawyers pass through Heaven’s gates. 
The legal mind is early bent 

To have regard for precedent. 





The Legal Status of Workmen’s Compensation 


By Francis DEAN SCHNACKE 


HE question of the constitutionality 

of the workmen’s compensation 

acts of the various states attracts much 

attention at the present time. Within 

the past year the courts of last resort 

of half a dozen jurisdictions have passed 

on the validity of such statutes of their 

respective states, and with one excep- 

tion, that of New York, their constitu- 
tionality has been sustained. 

As a rule the validity of such legis- 
lation is challenged on the grounds that: 
first, it violates the constitutional pro- 
visions for jury trials, it being contended 
that a person under the operation of 
such a law is deprived of his right to 
have a jury determine the question of 
his liability, and also toassess the amount 
of the damages; second, such legisla- 
tion is challenged on the ground that 
it deprives a person of his property 
without due process of law, and is there- 
fore repugnant to the Fourteenth Amend- 
ment of the federal Constitution and 
a similar provision which appears in 
almost every state’s Constitution. There 
have been other objections advanced 
against the validity of such laws, as, 
for example, that they deny equal pro- 
tection of the laws, but the courts have 
never considered such arguments as 
weighty, and have’ been unanimous in 


declaring that their constitutionality 
does not turn on that point. The Court 
of Appeals of New York, in declaring 
the workmen’s compensation act of that 
state void, did so only on the ground that 
it was a taking of property without due 
process of law in violation of the New 
York State Constitution. To quote the 
Court: “All that is necessary to affirm 
in the case before us is that in view of 
the Constitution of our state the lia- 
bility sought to be imposed upon the 
employers enumerated in the statute 
before us is a taking of property without 
due process of law, and the statute is 
therefore void.” (Ives v. South Buffalo 
Ry. Co., 94 N. E. 431, 448.) 

Passing to the discussion of the first 
objection, it has long been settled that 
the Seventh Amendment of the federal 
Constitution does not guarantee a trial 
by jury in a civil action in a state court. 
(Walker v. Sauvinet, 92 U.S. 90.) The 
objection to the validity of an automatic 
workmen’s compensation act of New 
York on the ground that it was repug- 
nant to a provision in the Constitution 
of that state that “trial by jury in all 
cases in which it has been heretofore 
used shall remain inviolate forever,” 
was discussed by Mr. Justice Werner 
in the Ives case, but he ends by saying 
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that there are conflicting views among 
the members of the court in regard to 
the matter, and that “since the dis- 
position of the questions which it sug- 
gests is not necessary to the decision 
of the case, we do not decide it.”” (Ives 
y. S. Buf. Ry. Co., 94 N. E. 431, 439.) 
In re Opinion of Justices (July 24, 1911), 
96 N. E. 308, a Massachusetts work- 
men’s compensation bill came before 
the Supreme Judicial Court of that state 
on application of the state senate for 
an opinion of its validity, but the ques- 
tion of jury trial was not brought up, 
and as the justices confined themselves 
strictly to the matter asked for, namely, 
whether such a law would be repugnant 
to the Fourteenth Amendment of the 
federal Constitution and a similar pro- 
vision in the state Constitution, there 
is nothing to be obtained from that opin- 
ion. The question is not raised in the 
case of Borgnis v. Falk Co. (Wis., Nov. 
1911), 1833 N. W. 209, but in that case 
the contention was advanced that the 
statute in question was unconstitutional 
because it vests judicial power in the 
Industrial Commission not composed 
of men elected by the people, in viola- 
tion of those clauses of the state Con- 
stitution, which give the judicial power 
to certain courts and provide for elec- 
tion of judges by the people. The court 
held that the Industrial Commission 
was not a court but an administrative 
body, which in the course of its admin- 
istration of this law is empowered to 
ascertain some questions of fact and 
apply the existing law thereto. In so 
doing, although the Commission acts 
quasi-judicially, nevertheless, it is not 
thereby vested with judicial power in 
the constitutional sense. Borgnis v. 
Falk Co., 133 N. W. 209, 219. Public 
utility commissions, railway rate com- 
missions, boards of equalization, and 
the like, are similar administrative bodies 
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which exercise quasi-judicial functions 
without being repugnant to such a con- 
stitutional provision. 

The constitutional guarantee of trial 
by jury was passed over by the Supreme 
Court of Montana, in upholding the 
validity of the miners’ compensation 
act of that state, as applying only ‘‘to 
trial of cases, actions, or suits at law.” 
The Montana statute is similar in its 
operation to the Wisconsin law just 
referred to, in that the state is directly 
involved in its administration. It pro- 
vides for the creation of an indemnity 
fund, collected from the mine operators, 
out of which the injured miners are 
compensated. The Court says: ‘The 
adjustment of claims under the act is 
an administrative function and not a 
judicial proceeding, and it is only in 
certain cases falling under the latter 
designation that trial by jury is guar- 
anteed by the Constitution.” (Cun- 
ningham v. N. W. Improvement Co., 
119 Pac. 554, 564.) The Supreme Court 
of Washington, in its recent decision 
sustaining the compulsory workmen’s 
insurance act of that state (State ex. 
rel. v. Clausen, 117 Pac. 1101, 1119), 
after a careful discussion of the matter 
of trial by jury, disposes of it with the 
following words: ‘“The act here in ques- 
tion takes away the cause of action on 
the one hand and the ground of defense 
on the other and merges both in a stat- 
utory indemnity fixed and certain. If 
the power to do away with a cause of 
action in any case exists at all in the 
exercise of the police power of the state, 
then the right of trial by jury is therefore 
no longer involved in such cases. The 
right of jury trial being incidental to 
the right of action, to destroy the one 
is to leave the other nothing upon which 
to operate.’”’ In his concurring opinion 
in this case, Mr. Justice Chadwick con- 
cludes by saying: ‘Our decision upon 
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the fourth, proposition — the right of 
trial by jury —is not settled by this 
decision and should not be so regarded.” 
And then adds: ‘“‘Upon the fourth prop- 
osition, therefore, I reserve my opin- 
ion until such time as its expression will 
have the force of law.” 

Just how far the legislature may go 
in depriving a person of a jury trial it 
is unnecessary to determine. All that 
need be said is that from an examina- 
tion of these decisions it is evident that 
the validity of workmen’s compensation 
acts does not turn on that point. 

The more difficult question then 
arises: Does such legislation deprive 
a person of property without due process 
of law? It is here that a difference of 
opinion exists. A distinction must be 
drawn between those compensation acts 
which are compulsory and those which 
are optional. The non-compulsory stat- 
utes make it elective with employers 
and employees whether they will accept 
or not, but make it decidedly more ad- 
vantageous for them to come under the 
compensation provisions than to rely 
on an action at law, for employers who 
do not accept are deprived of more or 
less of their common law defenses, and 
employees who do not accept are com- 
pelled to rely entirely upon their com- 
mon law causes of action subject to the 
common law defenses of the employer. 

It is contended that while such acts 
are nominally optional, nevertheless the 
provisions are such as to be practically 
coercive upon employers and employees 
to accept them, but the courts of last 
resort of all the various states which have 
so far passed on the validity of such acts 
have held them to be constitutional. 
[In re Opinion of Justices, 96 N. E. 308 
(Mass.); Borgnis v. Falk Co. (Wis.), 
133 N. W. 209; Cunningham v. North- 
western Improvement Co. (Mont.), 119 
Pac. 554; State ex rel. v. Creamer (Ohio), 
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97 N. E. 602.] An optional statute of 
Maryland (Md. Acts of Assembly, 1902, 
Ch. 139) was declared unconstitutional 
on April 28, 1904, by the Court of Com. 
mon Pleas of Baltimore City in the case 
of Andrew J. Franklin v. The United 
Railways and Electric Co. of Baltimore, 
This Maryland law, however, pro- 
vided for the indemnification of only 
those injuries resulting in death, anda 
workman coming under the provisions 
of the act, who was seriously but not 
fatally injured, had no claim upon the 
insurance fund, and furthermore he was 
deprived of his right of action even if 
his injury was caused by his employer's 
negligence. This case, moreover, was 
never carried to the Court of Appeals, 
but the State Insurance Commissioner, 
who administered the law, acquiesced 
in the decision of the lower court and 
notified the Governor in a letter dated 
May 10, 1904, that he had closed the 
accounts of the fund. 

Since this Maryland case was never 
before a superior court, and as has been 
pointed out, the statute in question was 
peculiarly faulty, it may safely be said 
that by the weight of authority op- 
tional workmen’s compensation acts are 
constitutional. The remainder of this 
discussion will, therefore, be devoted 
to compulsory statutes. 

There have been but two decisions 
as to the validity of compulsory laws. 
Under substantially the same statement 
of facts the Court of Appeals of New 
York has decided in the negative [Jves 
v. S. Buf. Ry. Co. (Mch. 24, 1911), 201 
N. Y. 271, 94 N. E. 431], and the Su- 
preme Court of Washington in the 
affirmative. State ex rel. v. Clausen 
(Sept. 27, 1911), 117 Pac. 1101. The 
courts which have passed on the non- 
compulsory statutes have studiously 
avoided expressing any dictum on the 
validity of the mandatory laws. Un- 
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doubtedly the question of the consti- 
tutionality of the compulsory acts is 
a much more difficult one than that of 
the optional ones. 

Such legislation as workmen’s com- 
pensation laws, whether operating di- 
rectly, or through the agency of the state 
by the creation of a state insurance 
fund, must necessarily, considering their 
scope and purpose and the participa- 
tion of the state in their administration, 
maintain their validity, if at all, in the 
state s inherent police power. 

An accurate determination of the 
scope of the police power of a state is 
impossible. It extends to all the great 
public needs (Camfield v. United States, 
167 U. S. 518), and, says Mr. Justice 
Holmes in a recent case: “It may be 
put forth in aid of what is sanctioned 
by usage, or held by the prevailing 
morality or strong and preponderant 
opinion to be greatly and immediately 
necessary to the public welfare.”’ ( Noble 
State Bank v. Haskell, 219 U. S. 104, 
31 Sup. Ct. Rep. 186, 188.) It is well 
settled that a state may, within the 
scope of its police power, order the de- 
struction of a house falling to decay or 
otherwise endangering passers by; it 
may order the demolition of such build- 
ings as are in the path of a conflagration; 
require diseased cattle to be slaughtered; 
decayed or unwholesome food to be 
destroyed; prohibit wooden buildings 
in cities; regulate railways and other 
common carriers; regulate interments 
in burial grounds; restrict objection- 
able trades to certain localities; pro- 
vide for the compulsory vaccination of 
children; confine the insane or those 
afflicted with contagious diseases; re- 
strain vagrants, beggars and habitual 
drunkards; suppress obscene publica- 
tions, and houses of ill fame; prohibit 
gambling houses and the sale of intoxi- 
cating liquors; and in short do any- 
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thing whenever and wherever the public 
interests demand it (Lawton v. Steele, 
152 U. S. 133), and ‘“‘a large discretion 
is necessarily vested in the Legislature to 
determine, not only what the interests 
of the public require, but what measures 
are necessary for the protection of such 
interests.” (Holden v. Hardy, 169 
U.S. 366.) The police power is not fixed, 
but is subject to growth and change 
in its application with the changing 
industrial and social conditions. (Hol- 
den v. Hardy, supra; Atkin v. Kansas, 
191 U.S. 207.) 

It is contended, however, that work- 
men’s compensation acts create an abso- 
lute liability without fault and that 
such legislation is not within the scope 
of the police power of the state. This 
is the stand that the New York Court 
of Appeals has taken in the Ives case. 
Mr. Justice Werner, in delivering the 
opinion of the Court, says: ““The argu- 
ment that the risk to an employee should 
be borne by the employer, because it 
is inherent in the employment, may be 
economically sound; but it is at war 
with the legal principle that no employer 
can be compelled to assume a risk which 
is inseparable from the work of the 
employee, and which may exist in spite 
of a degree of care by the employer far 
greater than may be exacted by the 
most drastic law. If it is competent 
to impose upon an employer, who has 
committed no wrong, a liability based 
solely upon a legislative fiat that his 
business is inherently dangerous, it is 
equally competent to visit upon him 
a special tax for the support of hospitals 
and other charitable institutions, upon 
the theory that they are devoted largely 
to the alleviation of ills primarily due 
to his business.” (94 N. E. 431, 440.) 
As a matter of fact sections 4585 and 
4803 of the Revised Statutes of the 
United States provide for that very 
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thing. Section 4585 reads as follows: 
“There shall be assessed and collected 
by the collectors of the customs at the 
ports of the United States, from the 
master or owner of every vessel of the 
United States arriving from a foreign 
port, or of every registered vessel em- 
ployed in the coasting trade, and before 
such vessel shall be admitted to entry, 
the sum of forty cents per month for 
each and every seaman who shall have 
been employed on such vessel since she 
was last entered at any port of the 
United States; such sum such master 
or owner may collect and retain from 
the wages of such seamen.’’ Section 
4803 provides that sums so collected 
shall be placed to the credit of ‘‘the 
fund for the relief of the sick and dis- 
abled seamen.”’ (U.S. Comp. St. 1901, 
p. 3322.) This statute had its inception 
in the act of Congress of July 16, 1798, 
c. 77, 1 Stat. 606, and was on the stat- 
ute books for nearly a century during 
which time it was continuously en- 
forced. It has been specifically men- 
tioned and given force in several cases, 
though never attacked directly. [Peter- 
son v. The Chandos (D. C.), 4 Fed. 645; 
Holt v. Cummings, 102 Pa. 212, 48 Am. 
Rep. 199; State ex rel.v. Clausen (Wash.), 
117 Pac. 1101.] 

The Supreme Court of the United 
States has recently upheld the Okla- 
homa Depositors’ Guarantee law, which 
authorizes the assessment and collec- 
tion of a certain percent on the daily 
average deposits of every bank incor- 
porated under the state laws, as a fund 
to pay losses caused depositors by fail- 
ing and insolvent banks. Noble State 
Bank v. Haskell, 219 U.S. 104. 

Statutes imposing liability upon fire 
insurance agents for the benefit of a 
fund to care for and cure sick and in- 
jured firemen have been upheld in New 
York and Illinois. [Fire Dept. v. Noble, 
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3 E. D. Smith (N. Y.) 440; Fire Dept. 
v. Wright, 3 E. D. Smith (N. Y.) 453; 
Firemen’s Benevolent Assn. v. Lounsbury, 
21 Ill. 511, 74 Am. Dec. 115.] Statutes 
making railways absolutely liable with- 
out fault have been upheld by the Su- 
preme Court of the United States. (St, 
L. & S. F. Ry. Co. v. Mathews, 165 U.S, 
1; A. T. & S. F. Ry. Co. v. Matthews, 
174 U. S. 96.) A statute of Nebraska 
making a railway liable for injuries to 
passengers irrespective of negligence, 
except when the injury was caused by 
the criminal negligence of the passenger 
or the violation of some express rule 
brought directly to his attention, has 
also been sustained by the Supreme 
Court of the United States. (C. R. I, 
& P. Ry. Co. v. Zernecke, 183 U.S. 582.) 
New York has held that a landlord who 
knowingly leases his premises for the pur- 
pose of running a saloon may be held 
absolutely liable for losses resulting from 
intoxication caused by such sale. (Ber- 
tholf v. O' Reilly, 74 N. Y. 509, 30 Am. 
Rep. 323.) Many other cases might be 
cited where the validity of statutes 
imposing liability without fault have 
been sustained. (See Menden v. N. Y. 
N. H. & H. Ry. Co., 32 Sup. Ct. 169.) 

In the recent case of Caspar v. Lewin 
(June 11, 1910), 109 Pac. 657, Mr. Jus- 
tice Burch, delivering the unanimous 
opinion of the Supreme Court of Kan- 
sas, says: “The liberty of the wage 
earner to contract for extra pay for 
extra hazard and to seek some other 
employment is a myth or, as has been 
said, ‘a heartless mockery.’ (Kil- 
patrick v. Grand Trunk R. R. Co., 74 
Vt. 288, 93 Am. St. Rep. 887.) The 
man and the machine at which he works 
should be recognized as substantially 
one piece of mechanism and mishaps 
to either ought to be repaired, and 
charged to the cost of maintenance. The 
courts cannot abolish the old rules and 
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adopt others which shall suit existing 
facts and remedy existing evils. That 
must be done by the legislature. But 
when tardy statutes are promulgated, 
the courts should interpret them as 
favorably as their terms will allow, and 
not proceed to shackle them with the 
discredited common law manacles.” 
Freund, in his treatise on ‘““The Police 
Power,” says: “The principle that 
inevitable loss should be borne, not by 
the person who profits by the dangerous 
business to which the loss is incident, 
embodies a very intelligent idea of jus- 
tice and which seems to be in accord 
with modern social sentiment... . It 
also underlies the rule of respondeat 
superior since the employer cannot re- 
lieve himself from liability for the act 
done by the servant within the scope 
of his employment by proof of the 
greatest possible care in the selection 
of the servant. Logic and consistency 
therefore demand that liability, irrespec- 
tive of negligence, should noc be de- 
nounced as unconstitutional. The re- 
quired element of causation may readily 
be found in the voluntary employment 
of dangerous instruments or agencies.”’ 
(Freund, The Police Power, Sec. 634.) 
The Supreme Court of Washington, 
in its 1ecent decision sustaining the 
compulsory workmen’s insurance and 
compensation law of that state, says: 
“The test of the validity of such a law 
is not found in the inquiry: Does it do 
the objectionable things? But it is 
found rather in the inquiry: Is there 
no reasonable ground to believe that 
the public safety, health, or general 
welfare is promoted thereby?’ (State 
ex rel. v. Clausen, 117 Pac. 1101, 1106.) 
The Court later goes on to say that the 
test of a police regulation, when meas- 
ured by the ‘‘due process of law”’ clause 
of the Constitution, is ‘‘reasonableness, 
as contradistinguished from arbitrary 
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or capricious action.’”’ The intention 
of that clause of the Constitution was 
“to prevent the arbitrary exercise of 
power, or undue, unjust and capricious 
interference with personal rights; not 
to prevent those reasonable regulations 
that all must submit to as a condition 
of remaining a member of society.” In 
the recent case before the Supreme 
Court of the United States involving 
the constitutionality of the Oklahoma 
Bank Depositors’ Guarantee law, which 
authorizes the collection of sums from 
each bank in the state to form an in- 
demnity fund out of which are paid 
losses caused depositors by failing and 
insolvent banks, Mr. Justice Holmes, 
delivering the opinion of the Court, says: 
“In the first place, it is established by 
a series of cases that an ulterior public 
advantage may justify a comparatively 
insignificant taking of private property 
for what, in its immediate purpose, is 
a private use.”’ (Citing Clark v. Nash, 
198 U. S. 361; Strickley v. Highland 
Boy-Mining Co., 200 U. S. 527, 531; 
Offield v. N. Y. N. H. & H. Ry. Co., 
203 U. S. 372; Bacon v. Walker, 204 
U. S. 311, 315.) In considering the 
constitutionality of workmen’s com- 
pensation acts which operate through 
the creation of a state insurance fund, 
as the Washington law does, it may be 
well to note the following from the opin- 
ion of Mr. Justice Holmes in the Noble 
State Bank case just referred to: ‘And 

. it would seem that there may be 
other cases besides the everyday one 
of taxation, in which the share of each 
party in the benefit of a scheme of mu- 
tual protection is sufficient compensa- 
tion for the correlative burden that it 
is compelled to assume.’’ (See Ohio 
Oil Co. v. Indiana, 177 U.S. 190.) 

It is a well settled rule of law that 
courts in passing on the constitutionality 
of police regulations should consider 
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the presumption that the legislation is 
the proper exercise of the police power, 
and that, in the words of the Supreme 
Court of the United States, ‘a large 
discretion is necessarily vested in the 
Legislature to determine not only what 
the interests of the public require, but 
what measures are necessary for the 
protection of such interests.’”’ (Holden 
v. Hardy, 169 U. S. 366.) People v. 
Smith, 108 Mich. 527, 66 N. W. 382, 
62 Am. St. Rep. 715, is a leading case 
on this matter. In that case the Court 
says that ‘‘all presumptions should be 
in favor of the validity of legislative 
action,” and that it is the province of 
the legislature and not the courts to 
pass on the reasonableness and necessity 
of a police regulation, for the legislature 
may make thorough investigations 
through committees and commissions 
which the courts cannot do. Mr. Jus- 
tice Holmes, in the Oklahoma Bank 
Guarantee case, tersely states the gist 
of the matter in the following words: 
“If, then, the legislature of the state 
thinks that the public welfare requires 
the measure under consideration, anal- 
ogy and principle are in favor of the 
power to enact it.’’ He further states 
that a state’s police power ‘“‘may be put 
forth in aid of what is sanctioned by 
usage, or held by the prevailing morality 
or strong and preponderant opinion 
to be greatly and immediately neces- 
sary to the public welfare.” ( Noble 
State Bank v. Haskell, 31 Sup. Ct. Rep. 
186, 188.) Mr. Justice Werner, deliv- 
ering the opinion of the Court of Appeals 
of New York in the Ives case, and Chief 
Justice Cullen and Justice Bartlett in 
their concurring opinion, strongly inti- 
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mate the possibility that the doctrine 
as laid down by the Supreme Court of 
the United States in the Noble State 
Bank case, just referred to, might jus- 
tify the validity of the New York com. 
pensation law in question. But they 
dispose of the matter by declining to 
be bound by that decision in the con- 
struction of their own state constitution, 

There can be scarcely any doubt 
that workmen’s compensation laws are 
economically, socially and morally sound. 
The New York court in the Ives case 
(94 N. E. 431, 436) admits that. It is 
so conceded by all modern statesmen, 
jurists, economists and sociologists. Al- 
most all the enlightened countries of 
Europe, the principal provinces of the 
Dominion of Canada, Australia, New 
Zealand, the Transvaal, and many other 
countries, have had such laws in opera- 
tion for some time. The result of such 
legislation in Germany was the reduc- 
tion of the number of accidents almost 
sixty-two per cent during the first five 
years of its operation. 

“If, therefore,” in the words of the 
Supreme Court of Washington, in its 
recent decision (State ex rel. v. Clausen, 
117 Pac. 1101, 1113), ‘‘the act in con- 
troversy has a reasonable relation to the 
protection of the public health, morals, 
safety, or welfare, it is not to be set 
aside because it may incidentally de- 
prive some person of his property with- 
out fault or take the property of one 
person to pay the obligations of another. 
To be fatally defective in these respects, 
the regulation must be so utterly unreas- 
onable and so extravagant in nature 
and purposes as to capriciously interfere 
with and destroy private rights.” 





The Serenader 


By Dan C. Rute, Jr. 


T was an ardent lover and a member of the bar 
Who stripped the green baize cover from his grandpa’s old guitar, 

And to serenade his lady with a ballad and a tune 
To her darkened window strayed he underneath the midnight moon. 
Since the maiden made a bee line to her windowpane to see 
If it were the family feline or a stray calliope 
That was making all the racket, when he touched the quivering string, 
We have evidence to back it when we say she heard him sing: 


“Maiden with the glossy tresses 
And the eyes of azure hue, 
Your petitioner confesses 
His adoring love for you. 
If you, as a favor regal, 
Would on him your love bestow, 
It would be entirely legal 
And a priceless quid pro quo.” 


Then the maiden’s father testy, muttering phrases we deplore, 
Most emphatically professed he never heard such strains before, 
And, convinced the youth had caroled long enough and longer still, 
Seized his shotgun double-barreled, sighted it with care until 

He was sure its loads terrific would just miss his daughter’s swain, 
Then with chuckles beatific pressed upon the triggers’ twain. 

But the vocalist courageous undismayed by ball and powder, 

In his baritone outrageous bravely howled a trifle louder: 


“Since you hold my heart as bailee, 
It’s presumed you understand 
That at any time it may be 
Taken back upon demand. 

If my love is no attraction, 

And tonight my heart you spurn, 
I will bring a civil action 

To compel its prompt return.” 


Now this thoughtful lady knew that those who can superbly sing 
Are quite prone to say they’ll do that or they won’t do anything. 
Though unable to endure the song he sang and tune he played her, 
That was why she was so sure she loved her skilless serenader, 

Not in vain his words besought her, for she coyly murmured, “Pop, 
Tell him he can have your daughter if he will consent to stop!” 
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Whereupon, her joyous suitor, though his voice was slightly hoarse, 
Did his very best to suit her with this last romantic verse: 


“Oh, my bubbling joy and pride I 
Cannot suitably portray! 

Since you are to be my bride I 
Now in triumph go away, 

And this farewell strain or two from 
My melodious guitar 

Is a musical adieu from 

Your fond member of the bar.” 


Clyde, O. 





The South African Court System 


By Marion Joun Atwoop 


Y the Act of Union of 1909 a 
unitary form of government was 
established in South Africa and there- 
with a rather unusual court system 
among English colonies. It is one in 
which the local or provincial govern- 
ments play little or no real part and the 
Union government takes all precedence. 
It is, however, in entire harmony with 
the character of the existing government. 
The entire court system is known as 
the Supreme Court of South Africa and 
is made up of three divisions, — appellate, 
provincial, and local. The appellate 
divisions is in reality a supreme court 
of appeal for the four colonies of the 
Union. The provincial courts, four in 
number, are the former supreme courts 
of Natal, Transvaal, Orange Free State, 
and Cape Colony, while the local courts 
comprise the former inferior courts of 
the provinces. 

The appellate court sits in Bloem- 
fontein, but accomplishes the rather 
unusual feat, for a supreme court of 
appeal, of changing its place of sitting 
to accommodate suitors if it so wills. 
This is to be explained on the ground 
that it was held out as a means of 
getting Orange Free State to enter the 


Union. Thus likewise Pretoria is the 
seat of Government and Cape Town is 
the seat of the Union legislature. This 
division has no original jurisdiction and 
hears merely the appeals from the pro- 
vincial courts, which heretofore would 
have gone directly to the King in Coun- 
cil. However, appeals cannot of their 
own right come directly from the pro- 
vincial courts to the appellate divisions. 
The upper court must grant permission 
to the appellant to bring his case in the 
superior court, but no appeal is to be 
refused on the ground of the limited 
amount involved. 

The provincial courts are located at 
the seats of provincial government, 
Cape Town, Pietermaritzburg, Pretoria, 
and Bloemfontein. They have been 
given all of the original jurisdiction 
exercised by the former supreme courts 
of the provinces and in addition in all 
matters “in which the Government of 
the Union or a person suing or being 
sued on behalf of such a government is 
a party,” and “in which the validity of 
any provincial ordinance shall come into 
question.” They also, apparently, have 
jurisdiction over questions of election 
to the lower house of the Union legis- 
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lature. In the retention of their former 
jurisdiction the courts of this division 
hear appeals from the courts of the 
local division. There is no obstacle 
placed in the way of such appeal and 
practically all cases of importance are 
appealed to the superior court. 

The number of the courts of the 
local division is determined by the 
Governor General in Council in accord- 
ance with the needs of the population. 
They are numerous and constitute the 
common courts of original jurisdiction. 
By the Act of Union they were granted 
jurisdiction in all matters formerly 
belonging to the inferior provincial 
courts. Thus it is seen that they are 
of a more varied character than the 
courts of the other divisions. They, 
too, are to have original jurisdiction in 
cases in which the Union isa party or in 
which a provincial ordinance is chal- 
lenged. This jurisdiction is apparently 
concurrent with that of the superior 
court. 

The courts of this division are found 
in every town, and are presided over by 
a magistrate, an official inferior in im- 
portance to a regularly-appointed judge. 
There may or may not be separate civil 
and criminal courts. Thus, Johannes- 
burg has nine courts, part of which have 
criminal jurisdiction, and the remainder 
civil, while smaller places having but 
onecourt combine in it both jurisdictions. 

Prior to the Act of Union any party 
to a suit might carry his case to the 
King in Council subsequent to the 
action of the provincial supreme court. 
At present no appeal lies from the 
supreme court of a province. The 
matter must be considered by the appel- 
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late court and action of this court is 
final, save at the pleasure of the king. 
The working of the system is at once 
apparent in the shutting off of appeals. 
The appellate division through its power 
to cut off an appeal to it may stop any 
further action in a case. Thus few cases 
are appealed to the Crown and the 
Union courts profit in increased strength 
by the finality of their decisions. This 
is the great point of contrast with other 
English colonial court systems. Appeals 
lie directly from state courts to the King 
and from the Commonwealth supreme 
court at the pleasure of the King in 
Australia, and apparently appeals may 
lie directly to the Crown from at least 
the province of Quebec in Canada. 

Judges in South Africa are appointed 
by the Governor General in Council. 
Their appointment is for life, save in 
cases where both houses of the Union 
legislature petition the Governor for 
their removal on the grounds of in- 
capacity or misbehavior. Thus the 
judiciary secures the necessary inde- 
pendence for the prosecution of its work 
and at the same time provision is made 
for recall in aggravated cases of mis- 
conduct or misbehavior. The grounds 
of incapacity make this system more 
flexible than that of the United States. 

The complete concentration of judicial 
matters in the hands of the Union is 
apparent from the foregoing. Under 
the existing system the provinces take 
no part in constituting the judiciary, 
their only part being in the enforcement 
of decrees. The system is one which 
appears to be giving complete satis- 
faction and is supported by all classes 
of the population. 





A Celebrated Legal Corporation 


By Roy Tempe House 


PROFESSOR IN THE STATE UNIVERSITY OF OKLAHOMA 


AST December the Barreau, the 
Paris Bar Association, celebrated 
the one hundredth anniversary of its 
re-establishment; but this later epoch 
of its existence has been of short dura- 
tion compared to the period before the 
Revolution so rudely interrupted its 
career. As early as the latter part of 
the thirteenth century we have a record 
of the existence of a “College of Advo- 
cates,”’ which, it is true, included in its 
earlier stages not only the pleaders but 
the notaries, and which was very closely 
connected with the Parlament, or Col- 
lege of Magistrates. The organization 
was essentially like the other trades 
guilds of the period, with St. Nicholas 
for its patron and the ninth of May for 
its sacred day. The Parlament regulated 
the subsidiary Association by means of 
a carefully-graduated system of pun- 
ishments, fixed fines, discretionary fines, 
expulsion from the session, suspension 
of the privilege of pleading, permanent 
withdrawal of that privilege, imprison- 
ment. It seems that these penalties 
were very rarely inflicted, since the 
conduct of the legal profession in those 
days was, if not exemplary, very easily 
regulated by a hint from the bench. 
Even the cut of the pleaders’ beards 
was kept under surveillance. The magis- 
trates followed the royal fashion, which 
changed from time to time. First it 
was the clean-shaven face, then the 
full beard @ Ja Henri IV, then the little 
Louis XIV moustache; and the Barreau 
was expected to follow the Parlament, 
as the Parlament followed His Majesty. 
A document of early date warns certain 


young advocates from appearing in 
court with defiant moustaches, “‘trained 
in the Turkish fashion.” Lawyers and 
magistrates wore a long scarlet robe 
trimmed with ermine (which was gen. 
erally of feline origin, whence Rabelais’ 
qualification, “‘furred cats,’’ which is 


synonymous with “pettifoggers’”’). On 


the rare occasions when a lawyer suffered 
degradation, his furred bonnet was pub- 
licly taken away from him, as a 
degraded officer loses his epaulets and 
sword today. 

The relations between the two cor 
porations seem to have been very cordial 
and intimate. We read of instance 
where the older counsellors were invited 
to sit on the bench with the regularly- 
constituted magistrates and aid them 
in the conduct of their cases. The 
magistracy was recruited from the sister 
body, and the two organizations were 
thus practically one. 

But in the sixteenth century was insti- 
tuted the practice of selling at auction 
the Parlament positions. Magistrates 
were no longer, as it were, graduated 
from the Barreau, and the bonds were 
loosened. Unauthorized solicitors found 
it easier to gain a hearing and to take 
the bread from the mouths of the reg 
ular members of the corporation; 9 
that suspicion and dissatisfaction be 
came much more frequent. But a sur 
prising degree of sympathy existed 
through the years, as is shown by the 
fact that when the Parlament was exiled 
to the little city of Pontoise, in 1720, 
the Barreau refused to follow their magix 
trates, declaring that their duty held 
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them at Paris, and that there they would 
remain. No amount of threatening or 
cajoling was able to move them, and the 
Court at last, in despair, brought the 
Parlament back to Paris. In 1771 
again, the Parlament was not simply 
exiled but displaced, and the notorious 
improvised “‘Parlament Maupeau” put 
in their places. The lawyers at first re- 
fused to plead before this illegal court. 
Forced to present themselves at the bar, 
they contrived one excuse after another 
to impede the progress of affairs, and 
did their work in so unwilling a manner 
that with time the recall of the old 
| magistrates was seen to be a political 
as well as a judicial necessity. 

In 1579 an edict had been issued reg- 
ulating the amount of fees which a law- 
yer could charge. This touched the 
profession in a very sensitive spot, as 
the Barreau had always maintained that 
such limitations were inconsistent with 
their dignity. No attempt was made to 
enforce the edict until the Dukejof Lux- 
emburg, in 1602, brought complaint 
against a lawyer for excessive charges. 
His plea was granted, but the Barreau 
rose in united protest. Threatened with 
forfeiture of their privileges if they 
opposed a royal edict, the entire cor- 
poration, to the number of 407, marched 
to the Palais, and surrendered their 
furred bonnets. The next day the courts 
were deserted for lack of pleaders, and 
the Parlament was in great perplexity. 
But ready-witted King Henry IV found 
a solution which spared the feelings of 
both sides. To save the dignity of the 
Parlament, he decreed that the edict 
should stand; to win the Barreau back 
to their places, he promised that it 
should never be enforced; and his prom- 
ise has been faithfully kept. 

The legal profession was very much 
in evidence when the change of régime 
atrived. There were more than two 
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hundred lawyers in the Constituent 
Assembly. One of the chief grievances 
against the old government derived from 
the secrecy of criminal trials. In 1789 
all such hearings were made public; and 
this change was a very significant one 
for the lawyers, as well as for their 
clients. A pleader’s audience, with the 
help of the newspapers, now became the 
whole country; and it suddenly became 
possible, as it has ever since remained, 
for a brilliant pleader to become a na- 
tional celebrity in an hour. But almost 
contemporaneously with this great ad- 
vantage came a heavy blow. On the 
7th of September, 1790, the Assembly 
abolished the Parlaments, and with 
them disappeared the Barreau as a cor- 
poration. Henceforth for twenty years 
there are only individual lawyers, fol- 
lowing the guidance of their individual 
judgments: In 1790 the Order had 600 
members; but on its abolition the legal 
profession fell into disrepute. A large 
number turned to other lines of activity; 
and though there are brilliant and noble 
names through the interregnum, not- 
ably the heroes who defended the King 
and Queen at the peril of their lives and 
property, the usefulness of the Order 
was shown conclusively by the disorders 
that followed its abolition. 

In 1804 the law schools were reopened, 
and on the 14th of December, 1810, 
the Barreau was re-established, though 
with greatly decreased privileges. Na- 
poleon, himself a legal mind, saw clearly 
enough the usefulness of a systematically 
organized bar, but not of an independent 
bar. The Restoration brought them 
increased liberty, and the Revolution 
of 1830, which was the work of lawyers, 
of course redounded still further to their 
advantage. Article 5 of the ordinance 
of August 27th, 1830, relating to the 
privileges and prerogatives of the Bar- 
reau, makes provision for a thorough re- 
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vision of the laws and regulations touch- 
ing the legal profession. Such revision 
has never yet been made. 

The most significant contribution of 
the nineteenth century to French legal 
methods has been in criminal court 
procedure. Based largely on the Eng- 
lish model, it entrusts the judicial func- 
tion to a jury of twelve men, chosen by 
lot and charged by the president in the 
following impressive language: 

“You swear and promise, before God 
and men, to examine with the most 
scrupulous attention the charges which 
shall be brought against . . .; to betray 
neither the interests of the accused, nor 
the interests of society, the accuser; 
to communicate with no one until after 
your decision is declared; to listen 
neither to hate nor to malice, neither 
to fear nor to affection; to decide ac- 
cording to the charges and the defense 
in obedience to your conscience and 
your intimate conviction, with the im- 
partiality and the firmness of men who 
are honest and free.” 

The twelve jurors hear the charge 
standing; they raise their hands, and 
each one answers: “I swear it!’ The 
president wears the traditional red robe; 
the jury sit in absolute silence, forbidden 
all questioning and all remarks, their 
faces in the shadow, and the prisoner 
sits out before them with the light falling 
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full upon him. The authors of the mod- 
ern Code were not only good jurists, but 
keen psychologists. 

The Barreau as it exists today enjoys 
no privileges that could be termed monop- 
oly. It is not necessary to be a men- 
ber of the corporation to enjoy the 
privilege of pleading in a particular case, 
Instances are numerous where a relative 
of the prisoner has plead the prisoner's 
cause, and the Palais has often echoed 
to the voice of a layman; but such in- 
stances are isolated. The Barreau isa 
responsible corporation, a corporation 
which enjoys the public confidence, and 
is useful as no heterogeneous aggrega- 
tion of individuals could be. There are 
still propositions to abolish the order. 
Such a measure would be less dangerous 
today than it was in 1790, since the 
existing laws would allow the immediate 
formation of an association which would 
serve practically the same purpose as 
the existing arrangement; but such an 
organization has proved its utility and 
necessity, and will continue to exist 
independently of legislation concerning 
it.! 


1Jules Le Berquier, ‘‘Le Barreau moderne,” Reoue 
des deux Mondes, ler juillet, 1861. 

Jules Le Berquier, ‘‘Le Barreau moderne,’’ Revue 
des duex Mondes, 15 mars, 1886. 

Louis Delzons, “Le Barreau et son Histoire,” 
Revue des deux Mondes, 15 janvier, 1911. 





The Case of Archibald Fisher 


By J. H. Rockweti 


HE following case, in which cir- 
cumstantial evidence appears in 
an unusually complete form, was tried 
in a local court of Sangamon County 
something more than eighty years ago, 
and has never, so far as the writer can 
learn, been given to the general public. 
The case presents, it will be seen, a 
number of extremely interesting phases. 
William, Henry and Archibald Trayler 
came to Illinois from Green County, 
Kentucky, in 1829. William settled 
near Greenbush, Warren County, about 
one hundred miles northwest from 
Springfield; Henry settled at Clary’s 
Grove, Menard County — at that time 
a part of Sangamon —and Archibald 
settled in Springfield, engaging in the 
business of a building contractor. He 
purchased a lot and erected a house on 
it, and being a bachelor, he rented it 
to his partner—a Mr. Myers — and 
boarded with him. 

The three brothers were, all of them, 
sober, industrious men, and had been 
well respected in the Kentucky town 
from where they came, as they were 
then respected by their new acquaint- 
ances in Illinois. 

Archibald Fisher was a man about 
fifty years old, unmarried, and a school- 
teacher by profession; his home was 
in Warren County and he boarded with 
William Trayler. Being a man of an 
economical turn of mind, and seldom, 
if ever, idle, he had accumulated sev- 
eral hundred. Wishing to enter some 
land, he started in company with Wil- 
liam Trayler, for Springfield, stopping 
at Henry Trayler’s near Greenbush, 


on the way, reaching there early Sun- 
day evening. The next morning all 
three came to Springfield, going at once 
to Archibald Trayler’s boarding place. 
This was about noon, Monday, June 
1, 1841. 

After dinner Fisher and the three 
brothers left the house for the purpose 
of looking about the town. At supper 
time the three brothers returned but 
Fisher was not with them. He had turned 
aside, they said, as they were passing 
along a footpath in the northwest part 
of town. Supper was eaten, and as 
Fisher did not put in an appearance, 
the three brothers went in search of him, 
but when they returned at night they 
reported that nothing had been seen of 
him. Search was resumed early the 
next morning and continued throughout 
the day, but with no success, and Wil- 
liam and Henry Trayler, who had ex- 
pected to leave that morning for home, 
expressed their intention of giving up 
the search, but this was objected to by 
Archibald and others, on the ground 
that Fisher, if found, would have no 
means of conveyance back to Warren 
County. 

However, William was determined to 
return home and that night, unknown 
to Archibald, he hitched his horse to 
his buggy and left. Missing him, and 
finding that the horse and buggy were 
gone, Archibald followed him on foot, 
overtaking him just as he was crossing 
Spring Creek, some two or three miles 
west of town. 

Remonstrating with him for leaving 
before the mystery of Fisher’s disap- 
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pearance was cleared up, he finally per- 
suaded William to return with him to 
Springfield. But the next morning both 
William and Henry insisted on starting 
for home in spite of every effort on the 
part of Archibald to detain them. 

Up to this time Fisher’s disappearance 
had attracted no special attention out- 
side the few immediately concerned. 
Three of four days later Henry came 
back to Springfield to resume the search 
with his brother Archibald, but nothing 
came of it. On Friday, June 12, how- 
ever, James W. Keyes, the postmaster 
at Springfield, received a letter from 
the postmaster at Greenbush, stating 
that William Trayler had returned 
home and was circulating a report that 
Fisher was dead and had willed him his 
money, and that the amount was about 
$1,500 — a much larger sum than Fisher 
was supposed to have had, and Mr. 
Keyes was asked to give him all the 
information he could touching the 
matter. 

The contents of this letter was soon 
made public and created intense excite- 
ment. Springfield had at this time a 
population of two thousand people, 
and in the year previous, adopted a city 
charter. The mayor was one William 
L. May, and he, in company with Josiah 
Lamborn, Attorney-General of the state, 
headed a movement to ferret out the 
mystery. A large company was raised 
and formed into squads, each squad 
following a different direction, in order 
that no spot might be left unsearched. 
Every well, and every place where a 
body might be concealed, for miles 
around, was carefully examined. The 
search was continued for several days, 
and then it was determined to arrest 
William and Henry Trayler, and officers 
were sent for them at once. Henry was 
brought in the next day, Monday, June 
15. He was closely questioned by the 
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Mayor and the Attorney-General, but 
he steadily protested that he knew 
nothing more about the matter than 
was already known. It was pointed 
out to him that the circumstantial evi. 
dence in the case was so strong that he 
and his two brothers would certainly 
be hung, and that the sole chance he 
had of saving his own life was to be. 
come a witness for the state and give 
the particulars of the murder —for 
that Fisher had been murdered there 
could no longer be any doubt. 

He withstood all the pressure brought 
to bear upon him until Wednesday, the 
17th, when, solemnly protesting his own 
innocence, he told how his two brothers, 
William and Archibald, without. his 
knowledge at the time, had murdered 
Fisher by hanging him to a tree; how 
they had temporarily hid the body; 
how that just before the departure of 
William and himself from Springfield on 
the third of June, his brothers had told 
him of the murder, and had asked his 
assistance in making a final conceal- 
ment of the body; how that at the time 
William and he had left ostensibly for 
home, they took another way and entered 
the woods northwest of town, where 
they were joined by Archibald. 

Entering into a minute description 
of the crime, he related how his brothers 
had gone into a thicket where the body 
was concealed; how they had placed 
it in the buggy, driven off with it towards 
the Hickox mill-pond, on Spring Creek, 
and returning soon after, had told him 
they had put the body in a safe place. 
Following this Archibald had returned 
to town, and William and himself had 
set out for their homes. 

Up to this time Archibald Trayler 
had been held in the highest esteem, 
and no faintest suspicion of serious 
wrongdoing had ever attached to him, 
but after this confession on the part 
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of his brother Henry, he was immediately 
arrested and lodged in jail, which was 
probably the best thing that could have 
been done for him, as he was undoubtedly 
in grave danger of mob violence — the 
feeling of the people against him having 
become greatly aroused. 

- Search was now recommenced fer 
Fisher’s body, and near the thicket 
where the body was supposed to have 
been concealed, a small tree was found 
bent over as though the hanging might 
have been done on it, and underneath 
it were unmistakable signs that a strug- 
gle had taken place there. A trail, as 
though made by dragging a heavy body, 
was also found, and it lead directly to 
the tracks of a buggy going in the direc- 
tion of the mill-pond already alluded 
to. The tracks were lost sight of for a 
little in an open place in the woods, but 
were recovered near the margin of the 
mill-pond where the buggy had been 
driven into the water and out again on 
the same side of the pond. 

Hundreds of men were soon engaged 
in dragging and fishing for the body; 
failing to find it, and becoming impa- 
tient of delay, they cut the dam and 
drew off the water, but the body was 
not in the pond. About noon of that 
day — Thursday, June 18—the offi- 
cers who had gone to arrest William 
Trayler returned with him in custody, 
accompanied by a man calling him- 
self Gilmore— Dr. Gilmore. These 
officers, with William Trayler in charge, 
had stopped for the night at Lewiston, 
a town about half way between Green- 
bush — William Trayler’s home — and 
Springfield. Late in the night they were 
awakened by Gilmore, who had just 
arrived, and told them that Fisher was 
alive and at his — Gilmore’s — house 
in Warren County; that he had fol- 
lowed them to give this information, 
so that the prisoner might be released 
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without further trouble. But the offi- 
cers declined to release Trayler on the 
word of a stranger, and next morning 
continued on their way to Springfield, 
Dr. Gilmore accompanying them. 

Gilmore told the officers that when 
he heard of William Trayler’s arrest 
he was several miles from home; that 
when he returned home he found Fisher 
there, and that he would have brought 
him along, in pursuit of the officers, but 
that Fisher’s physical condition ren- 
dered it impossible for him to come. 
The doctor further stated that he had 
known Fisher for years and that he was 
subject to fits of temporary derange- 
ment, in consequence to an injury to 
his head received in early life. The 
doctor also stated that Fisher had said 
the first he knew of what he was doing, 
after leaving the Traylers, he was not 
far from Peoria, and being nearer home 
than Springfield, he had started at once 
for home, without the remotest thought 
that his sudden disappearance was 
leading to the injury of anyone. 

On reaching Springfield Gilmore's 
statements were made public. At first 
the people were dumb with astonish- 
ment, but when the news was conveyed 
to Henry Trayler, at the jail, and he 
reaffirmed his own story of the murder, 
people began to suspect that Gilmore 
was acting in collusion with the mur- 
derers, and that the story he had told 
was simply a ruse by which to secure 
their release, and although he was not 
placed under arrest, he was kept under 
close surveillance. About three o'clock 
that afternoon, Mr. Myers — Archi- 
bald Trayler’s partner — left for War- 
ren County to ascertain the truth of 
Dr. Gilmore’s story. 

Without waiting for the return of 
Myers, however, the Traylers were 
brought before a justice of the peace 
for preliminary examination, on the 
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charge of having murdered Archibald 
Fisher. Henry Trayler was introduced 
as a witness on the part of the state, 
and under oath, repeated all his former 
statements, and at the close bore a 
rigid cross-examination without fal- 
tering for a single moment. In addition 
to this evidence, a woman who said she 
was well acquainted with Archibald 
Trayler, testified that on the Monday 
afternoon of Fisher’s disappearance she 
saw Archibald and another man, whom 
she identified as William Trayler — 
then present — in company with a third 
man answering the description of Fisher, 
enter the woods immediately northwest 
of town, and an hour or two later she 
saw the two brothers return alone. 

It was also shown by a number of 
witnesses that Archibald Trayler had, 
since the disappearance of Fisher, paid 
out an unusual amount of gold, and 
that the money Fisher had brought 
with him to Springfield was in gold 
coin — amounting to several hundred 
dollars. Other witnesses were examined 
and testified to occurrences corroborat- 
ing the testimony already given, thus 
completing a chain of circumstantial 
evidence substantially without a flaw. 
There was the coming of Fisher toSpring- 
field with a large sum in gold coin on 
his person, accompanied by William 
and Henry Trayler, who knew that he 
carried the money; then his sudden 
disappearance and the fact that he was 
last seen in the company of the Tray- 
lers; the long and unsuccessful search; 
the evident anxiety of William and 
Henry Trayler to get away, and their 
hurried leave-taking; Henry’s confes- 
sion; the confirmation of the confession 
by the finding of the bent tree and the 
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evidences of a struggle underneath it; 
the finding of the buggy tracks leading 
to the old mill-pond; the paying out of 
an unusual amount of gold coin by Archi- 
bald, and the reiterated confession by 
Henry when the Gilmore story of the 
finding of Fisher is told him — not a 
single link in the chain was lacking. 

When the state had closed and rested 
its case, Hon. Stephen T. Logan, who 
represented the defense, arose and said 
that he would introduce one witness 
only, and opening a door leading into 
an adjoining room, Archibald Fisher, 
alive and in his own proper person, was 
slowly conducted into the presence of 
the court. Myers had found Fisher at 
the home of Dr. Gilmore, and returned 
with him late the evening before, — 
June 21,—had kept him in seclusion 
until he was needed to clear the sus- 
pected men. 

The three brothers never recovered 
from the effect of the terrible experi- 
ences through which they had passed. 
William died within a year after, Archi- 
bald dying a year later. Henry lived 
several years after his brother Archi- 
bald’s death, but was never known to 
allude to the dreadful ordeal of his trial 
for murder in any way — living a silent, 
unresponsive life during the remainder 
of his days. 

Had Fisher died while wandering out 
on the open prairie in his demented 
state — a thing that might easily have 
happened, for at that time the country 
was wild and unsettled —the three 
Trayler brothers would, undoubtedly, 
have gone to the gallows, and their very 
memory have been blighted by the 
shadow of a crime of which they.were 
wholly innocent. 





A Firm Judge 


By Epwin TarrissE 


66 NEVER sat in the trial of a case 

in which I cared two cents which 
side gained it,’’ once said a judge, boast- 
ing of his impartiality. 

“Old Ben Wade” was not that sort of 
a judge, while administering justice in 
five Ohio counties. He saw at once the 
right of a case, and made the jury dis- 
cern the real issue. 

Once when trying a case his rulings 
made the prosecuting attorney snarl 
out: “I have always understood that 
it was the province of the jury to decide 
the facts; the court has nothing to do 
with them.” 

“Gentlemen,” replied the unmoved 
judge, “the attorney for the state is 
correct; it is your province to decide 
the facts. The Court has nothing direct- 
ly to do with them — if it had it would 
not take long.” 


The retort prompted the jury to re- 
turn a verdict of acquittal after a few 
minutes’ consideration. 

Few of Wade’s rulings were reversed 
by the Supreme Court, but there was 
one notable exception. A difficult case 
which he had decided after much con- 
sideration was reversed by the higher 
court and sent back to be tried again. 
At the second trial Judge Wade adhered 
to his former decision. 

“But, your Honor, the Supreme 
Court reversed your former judgment,” 
exclaimed the surprised counsel. 

“Yes, so I have heard; I will give 
them a chance to get right,’’ he quietly 
replied. 

The case was again taken to the Su- 
preme Court, which reversed its own 
judgment and affirmed Wade’s decision. 





The Evolution of an Effective Law 


By M. A. CarrINGER 


District ATTORNEY, Forest County, PENNSYLVANIA 


HE thinkers of the nineteenth 
century did not entirely succeed 

in their attempt to bring the study of 
social phenomena within the domain of 
strict science, yet they did establish 
beyond cavil the fact that the principles 
of universal evolution are applicable to 
this field as well as to the inorganic 
world and to lower organic forms. 
Society is undergoing a process of de- 
velopment from the condition now exist- 


ing to a condition somewhat different 
and somewhat more advanced, and this 
development is a resultant of the action 
and reaction of certain social forces, 
working in accordance with certain 
principles of cause and effect the nature 
and character of which are not yet 
very clearly determined. It is upon 
this basis that the facts dealt with by 
all the social sciences are being classified 
and studied. 
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Students; of legal history and the 
development of political institutions 
are generally agreed that law is subject 
to the same developmental processes 
and that a particular system of law is a 
product of such processes. It is also 
recognized by this class of students that 
a system of law, or even a particular 
piece of legislation, can be produced by 
no other means. This fact, however, 
has not been recognized by the general 
public, and a large class of political and 
social reformers has failed to grasp its 
full significance. The impatience of the 
enthusiastic advocate of social reform 
with the slow working of governmental 
agencies in their efforts to remedy social 
evils grows out of the assumption that 
it is possible to devise legislation from 
@ priori reasoning which will be effective 
for the accomplishment of the desired 
reforms, if the men in power were only 
willing to make the attempt and could 
bring sufficient ability to the task. This 
assumption is radically wrong and leaves 
out of the account the fundamental 
nature of the development of law. 

A law is a rule of human action or 
conduct promulgated and sanctioned 
by the state, and it may be enacted in 
the form of a constitution adopted 
directly by the people, a statute adopted 
by a legislative assembly, a treaty with 
a foreign nation made by the executive 
authority, a judicial decision ratifying 
a custom or extending an ancient rule 
by interpretation to a new set of facts, 
or an administrative regulation made 
under a delegated power. By which- 
ever of these forms the law has been 
promulgated in the last instance, it is 
nevertheless a product of the same set 
of forces so that, for the present pur- 
pose, the form of enactment is a matter 
of indifference. 

An analysis of the origin of these 
rules reveals two sets of factors, the 
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one conscious and the other uncon. 
scious. ..The conscious factors consist 
of the activities of men in studying 
social conditions and attempting to 
regulate them through governmental 
agencies. This group of factors is the 
more obvious and is the only group 
which the unthinking take into account. 
The second group is made up of the 
great body of natural laws and natural 
forces which govern man as an individual 
and men in societies and those laws and 
forces which regulate and control in- 
organic and lower organic nature. A 
slight examination of the processes 
involved will make it clear that the 
latter group of forces is of immensely 
greater power than the former group. 
Man’s conscious efforts to regulate and 
control social conditions can only be 
effective when they harmonize with the 
irresistible movements of the forces in 
the second group. The unconscious 
social forces constantly nullify and 
render inefficient all laws based on purely 
a priori speculations. 

From these facts it becomes apparent 
that, in addition to purely jural limita- 
tions, the legislative power of a state is 
subject to definite natural limitations. 
These limitations can be defined with 
certainty only when we have succeeded 
in classifying the natural forces at work 
in society and in determining the full 
extent and nature of their operation. 

An examination of any set of remedial 
statutes will give us the general outline 
of the development of a law. A social 
condition or a group of social conditions 
arises which, in the course of time, 
comes to be recognized as detrimental 
to society; the recognition of the evil 
gradually creates a pressure, through 
public opinion, upon the law making 
powers for the remedy of the evil in 
question through governmental agen- 
cies; this results in a rule or a set of 
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rules designed to meet the public demand 
for the elimination of the evil. If the 
condition which the law is designed to 
remedy be simple and the forces in- 
volved well understood, it is possible 
that this first attempt at regulation 
may prove effective; but in a develop- 
ing society the conditions are so infinitely 
complex and the intricately correlated 
forces involved, as well as the limits of 
the efficiency of legislation, are so little 
understood that it is extremely im- 
probable that this first effort will meet 
the requirement of the situation. This 
tentative enactment will sooner or later 
be put to the test of administrative en- 
forcement and its inefficiency will become 
apparent; then will follow amendment 
or modified enactment in an effort to 
remedy the deficiencies of the former 
law. This modified law is again sub- 
jected to the test of actual enforcement 
and is again amended to remedy new 
deficiencies. In this manner the process 
of progressive experimentation and analy- 
sis continues until a law has been devised 
which is adapted to the existing social 
conditions, which is in harmony with 
the unconscious social forces involved 
and which will furnish an efficient 
remedy for the condition complained of, 
provided, of course, that such legisla- 
tive regulation is a possibility. These 
processes of growth vary infinitely in 
their details and may extend over con- 
siderable periods of time, but they 
involve the same set of principles of 
development and manifest the same 
general outline. The process of pro- 
gressive experimentation applies to the 
construction of the constitution of a 
state as well as to the development of 
an efficient statute of a_ legislative 
assembly. The process may require 
many centuries of time and may include 
experiments in many nations. A treaty 
between two sovereign states and a 
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regulation of an administrative bureau 
are produced by the same process. 

This process of progressive experi- 
mentation is well illustrated in the 
history of federal regulation of inter- 
state railroad transportation. Here we 
see the social demand for the regula- 
tion of a set of phenomena entirely new 
in the history of society, the tentative 
enactments of Congress which were 
entirely ignored by the railroads, the 
successive experimentation and pro- 
gressive amendment which finally cul- 
minated in the organization of the Com- 
merce Court and the development of a 
system of regulation which is beneficent 
in its operation both as to society in 
general and the railroads themselves. 
The history of this legislation in detail 
is too well known to bear repetition here. 
Today we can see the same process in 
its initial stages in the efforts of the 
federal Government to regulate trusts. 

A further examination of these pro- 
cesses brings to light some of the salient 
characteristics of the evolution of law. 
These are of special interest because of 
their direct bearing upon the many 
legislative reforms now being agitated. 

In the first place, it is evident that 
the development of law is always some 
distance behind the advance movements 
of society in general. The evolution of 
the social consciousness which recog- 
nizes the need of remedial legislation 
necessarily precedes the first conscious 
steps towards regulation. The process 
itself, after it has been put in operation, 
requires a considerable period of time. 
In a developing society conditions are 
constantly arising which never have 
been the subject of legislative regula- 
tion in the past history of civilization; 
legal history, therefore, furnishes no 
precedent and the process begins de 
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Again it is manifest that effective 
legislation can only be produced by a 
succession of experimental tests. A 
priort speculation is of assistance, to 
be sure, in framing working hypotheses, 
but actual experiment is always the 
court of last resort. When legislators 
become all wise and the laws of social 
evolution are thoroughly understood, it 
may become possible to devise a system 
of regulation for a new set of social 
phenomena which will be effective in 
the first instance, but that day is yet 
far distant. When a particular scheme 
of legislation, devised for the purpose 
of ameliorating some vicious social con- 
dition of which society has recently 
become conscious, is proposed, it is 
impossible to determine what would be 
its effect if it were put into actual opera- 
tion. It is impossible to foretell, on 
theoretical grounds, to what extent its 
provisions will be nullified by irresist- 
ible unconscious forces. It is impossible 
to foresee what other groups of social 
forces it will set in motion, and it is just 
as impossible to determine in advance 
whether or not these forces newly 
aroused will be beneficent or otherwise. 
The only practical method of disposing 
of these difficulties is the method of 
progressive experimentation here out- 
lined. It is the method which a study of 
the history of legislation would indicate 
to be the only one possible to finite man. 
He may construct beautiful imaginative 
utopias and devise statutes ideally 
perfect, but in order to devise really 
efficient legislation for the control and 
regulation of any set of complex social 
phenomena, he is ultimately forced to 
adopt the method of experiment and 
analysis. Theoretical sociology and 
theoretical economics can never be more 
than adjuncts and subordinate assis- 
tants to actual experiment. 

The evolution of law is an extremely 
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complex process. Three sets of factors 
come into operation: first, the uncon. 
scious forces of the inorganic and lower 
organic worlds; second, the forces, 
physical and psychical, conscious and 
unconscious, manifested in man as an 
individual; and third, the complex 
group of forces controlling men in the 
mass, which are called social forces, 
All of these forces are eternally dynamic; 
they are at work in an unceasing and 
infinitely complex interplay. A particu- 
lar social phenomenon can never be 
traced to any specific individual cause, 
but is always the resultant of a multi- 
tude of causes acting and reacting upon 
each other. It is with this complex 
system of causation that man’s con- 
scious efforts to regulate social phenom- 
ena by law must be in harmony before 
the law can be efficient. The apparent 
complexity is multiplied when we take 
into consideration the further fact that 
the society which we are trying to 
regulate is also undergoing a process of 
development and is changing to some 
different condition even while we are 
trying to adapt our system of regulation 
to the conditions existing. In other 
words, while we have been experiment- 
ing to make a law effective, the condi- 
tion which we are endeavoring to regu- 
late has itself changed. 

These observations lead to the con- 
clusion that the law ultimately resulting 
from this process is determined, upon 
final analysis, by the unconscious social 
forces, and not by any conscious fore- 
sight of men. Man’s conscious share in 
the process consists in adapting his 
means to the working of the unconscious 
social forces. What is here meant is 
simply that the final form of the law 
is determined by the underlying social 
forces. 

This process is necessarily slow. It 
takes considerable periods of time to 





onndntreeaas a 


an jm LG ewe Of om Eee Ot. hh. ok. 


Reviews 


determine whether a particular enact- 
ment will be effective or not, and to 
determine just in what particulars it is 
defective. Tests by actual enforcement 
and judicial interpretation also consume 
time. The process of amendment or 
modified enactment and the repetition 
of experimental tests cannot be hastened. 
In many modern laws now highly 
eflective we can trace the history of 
the principles involved to early England 
or perhaps to ancient Rome, and their 
present efficiency is due to centuries of 
such experiment as we are here consider- 
ing. It is the slowness of this process 
which is so irksome to the enthusiastic 
advocate of reform. It is useless, how- 
ever, to grow impatient with the work- 
ing of natural forces. Nature, whether 
in the formation of a solar system or the 
evolution of a bi-valve or the develop- 
ment of a social institution, goes about 
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it in her own way and will not be 
hurried. So long as the state is a living, 
growing organism and the development 
is progressive, there is no cause for 
despondency. 

The principles here emphasized are 
pertinent to the discussion of any of 
the reforms by means of legislation now 
being so generally advocated in this 
country. Intelligent human activity is 
an important factor in the development 
of governmental institutions, but to 
make it effective, reformers must take 
into account first, social conditions as 
they actually exist and the underlying 
social forces and their modes of opera- 
tion; second, the fundamental nature 
of law and the method by which an 
efficient law is evolved. Any reform 
movement which fails to take cogni- 
zance of these fundamental facts must 
of necessity prove futile. 
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GERMAN LEGAL LITERATURE 


Guide to the Law and Legal Literature of Ger- 
many. By Edwin M. Borchard, Law Librarian 
of Congress. Library of Congress, Washington, 
D. C. Pp. 188 +23 (glossary) +14 (index). 
(For sale by Superintendent of Documents, Gov- 
ernment Printing Office, 65 cts.) 


Jurisprudence in Germany. By Edwin M. Bor- 
chard, Law Librarian of Congress. 12 Columbia 
Law Review 301 (Apr.). 

R. BORCHARD’S Guide to the 
Law and Legal Literature of 
Germany is the first of a series designed 
to make accessible to the American 
lawyer, and to the American legislator 
as well, the most important legal lit- 
erature of the civilized states of the 
world. The work has not been carried 
out in the perfunctory spirit of the 
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time-serving bibliographer, but exhibits 
qualities that call for admiration, and 
is to be treated as a scholarly, critical 
monograph on German legal literature, 
written by one whose acquaintance 
with it is not superficial, but embraces 
the tendencies which have been at work 
in German legal thought, and the di- 
vergent theories and methods of the 
important writers. Sheldon Amos’s 
remark, made forty years ago, holds 
true today: ‘Modern jurisprudence is 
emphatically a German creation.” Not 
only do we owe a great debt of gratitude 
to Professor Pound, for luminously 
expounding the theories of recent Ger- 
man jurists, but Mr. Borchard has 
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placed those interested in recent prog- 
ress in Germany under a similar obli- 
gation. 

Mr. Borchard properly emphasizes 
the need of a scientific jurisprudence, 
which shall draw the law into more 
intimate relation with life than it has 
had in this country under a system 
wherein outworn rules of the common 
law have ceased to respond to the needs 
of modern society. In this he is only 
repeating what Professor Pound has 
often told us. Thus duly emphasizing 
the need of an acquaintance with Ger- 
man legal science, which is the effective 
handmaid of political and social inves- 
tigation rather than something apart, 
he surveys the field of legal encyclo- 
pedia by way of introduction, later tak- 
ing up the philosophy of law. In the 
metaphysical group Kant, Fichte, Schel- 
ling, Hegel and Krause are noticed, 
and in the historical school of the early 
nineteenth century Hugo and Savigny. 
The metaphysical method fell into dis- 
repute, but was revived by the neo- 
Hegelians, Lasson and Kohler, and the 
neo-Kantian, Stammler. This brings 
us to the modern sociological-philo- 
sophical school of which Ihering, Kohler 
and Stammler are the leaders. Of the 
group forming the subdivision of social 
utilitarians, Ihering, Berolzheimer and 
Sternberg are prominent representatives. 
Some attention is also given to Bierling 
and Bekker. There are complete notes 
not only on the chief works of these 
writers, but upon writings in which they 
are discussed and upon such transla- 
tions as have appeared, or are about to 
appear, in the English language. The 
importance of the Modern Legal Phil- 
osophy Series now in course of publica- 
tion is recognized. 

The foregoing review of the literature 
of theoretical jurisprudence, which fills 
the valuable article written for the 
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Columbia Law Review, forms only a lesser 
portion of Mr. Borchard’s comprehen. 
sive guide, which deals with a great 
variety of other subjects, such as legis. 
lation, court reports, legal education, 
legal history, the Civil Code, commer. 
cial law, social insurance and labor laws, 
civil procedure, criminal law, criminal 
procedure, reform of criminal law and 
procedure, and public law. The value 
of all this wealth of information, pre. 
sented as it is in admirable perspective, 
need not be dwelt upon to be recognized, 

There is a useful glossary of German 
legal terms, based on the terminology 
of Schuster, and a good index. 


MACGILLIVRAY ON INSURANCE 


Insurance Law relating to all risks other than 
Marine. By E. J. Macgillivray, LL.B. Sweet & 
Maxwell, Ltd., London. (1912.) Pp. 1050 +8 
(index). 

ACGILLIVRAY on Insurance 
covers all branches of the sub- 
ject except marine insurance. The book 
is not an encyclopedic digest, as so 
many of our recent law books seem to 
be. But it is a well-reasoned treatise 
with sufficient cases cited to support the 
text, and American cases are cited freely 
as well as English cases, and a number 
from the English provinces. This book 
has already received exceptionally high 
praise in the English reviews, and the 
praise is surely well deserved. 

The American reader will be con- 
stantly impressed with the fact that the 
English decisions are far more favorable 
to the Insurance companies than simi- 
lar decisions in this country. That 
atmosphere is found throughout the 
work. For instance, the fire insurance 
cases arising out of the Jamaica earth- 
quake were decided in favor of the com- 
panies, whereas under similar facts our 
courts held the companies liable for the 
losses arising out of the San Francisco 
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earthquake and conflagration. More- 
over we will hardly hope to get the 
American courts to agree with the au- 
thor where he says, ‘“Thus, where loss 
consequent upon explosion is excepted 
from a fire policy, the exception will 
equally exclude (1) damage caused by 
fre consequent upon explosion; (2) 
damage caused by explosion consequent 
upon fire.” 

Another thing that will strike the 
American reader is the absence of a 
certain confusion that surrounds the law 
of insurance in this country by reason 
of our many co-ordinate jurisdictions 
that give differing decisions upon simi- 
lar sets of facts. Our American text- 
books on insurance are necessarily so 
taken up with citations of authorities 
from these many state and federal courts 
upon a limitless number of varying 
forms and statutes, that they are bound 
to become more digests than logical 
and thoughtful treatises. It therefore 
is especially pleasing and instructive 
to read a work on insurance based upon 
practically a single jurisdiction and a 
single legislative power. It is possible 
to develop fundamental principles with 
greater accuracy and clearness than 
where an author is confronted with 
varying and irreconcilable decisions of 
several state and federal courts of equal 
standing. 

The very fact that the author gives 
well-supported views differing from those 
current in the United States makes the 
book the more valuable in one way to 
the reader in this country. Our varying 
standard form policies, and state stat- 
utes covering innumerable details, have 
tended to make us narrower in insur- 
ance law than in most any other direc- 
tion. We are more than usually apt 
to neglect the principles and reason in 
insurance propositions, and merely 
search for decisions — hoping that there 
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may be more for us than against us. 
We would have better decisions and 
statutes if our lawyers, judges and legis- 
lators would give a little more time to 
an examination of the efforts and prin- 
ciples seen in the other countries where 
they have been worked out on a more 
comprehensive and logical basis than 
in our states. Even the parts of the 
book that deal with the English statutes 
are of considerable interest on this 
ground, though of course they cannot 
be of immediate value to the busy prac- 
titioner who wants nothing but a few 
decisions in point. 

Upon the many questions that are 
constantly coming before the insurance 
lawyer, such as double insurance, subro- 
gation, insurable interest and so forth, 
the book will be found very helpful. 
It is thorough and convincing from be- 
ginning to end. The author has given 
us an excellent treatise, with adequate 
citation of authorities to support his 
reasoning, instead of merely announcing 
what the various judges have held from 
time to time. As already stated, the 
book has received very favorable com- 
ment in England and it should have an 
equally favorable reception in this coun- 
try. e.2¢ 


YOUNG’S FOREIGN COMPANIES 


Foreign Companies and Other Corporations. By 
E. Hilton Young, M.A., of the Inner Temple and 
Oxford Circuit, Barrister-at-Law, City Editor of 
The Morning Post. University Press, Cambridge, 
Eng.; G. P. Putnam’s Sons, New York. Pp. 309 + 
9 (appendix) + 14 (index). ($4 met.) 

HIS is a very luminous and sen- 
sible discussion of the principles 

of private international law applicable 
to foreign companies doing business in 
England and English companies en- 
gaged in business abroad. The treat- 
ment is analytical rather than merely 


expository, and the book is a scholarly 
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essay on an important subject in the 
conflict of laws. The first part deals 
for the most part with foreign theories of 
the juristic person, and the second half 
with English law. The writer disclaims 
any intention of dealing with the meta- 
physical nature of the juristic person, 
but his work illustrates the sound con- 
temporary tendency not to carry the 
fiction theory too far. His position is 
thus in harmony with that of our 
ripest contemporary thought. Pro- 
fessor Pollock lately showed that the 
fiction theory, as a dogmatic doctrine, 
had never been actually received into 
the English common law (27 Law Quar- 
terly Review 219), and Mr. Arthur W. 
Machen, Jr., in two brilliant articles, 
has pleaded eloquently for a sane 
theory of the corporation as a real entity 
rather than a fiction (24 Harvard Law Re- 
view 253, 347). Mr. Young is sufficiently 
in accord with this position to perceive 
the inconsistency in an American judi- 
cial decision where it was said, on one 
hand, that the existence of a corpora- 
tion “is as real, as vital, and efficient 
elsewhere as within the jurisdiction that 
created it,’”’ and on the other, that it 
“anywhere and everywhere is but ideal; 
it has no actual personal identity and 
existence as a natural person has” (Mou- 
lin v. Insurance Co., 1 Dutcher 57). 

In opposition to the formal theories 
which he discusses, among which is the 
theory of comity that he considers 
American courts to have overstrained, 
he advocates a so-called ‘system,’ 
which refuses to make a fundamental 
distinction between the juristic and the 
natural person, and which places the 
foreign juristic person upon the same 
footing as the foreign natural person. 
He concedes that historically this theory 
has been influenced by the reality or 
genossenschaft theory as propounded 
by Dr. Gierke and other Continental 
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writers, but it is declared not to reg 
upon it. 

The writer tells us that this treatise 
is the outcome of some consideration 
which it fell to his lot to give some years 
ago to the case of Risdon Iron Works y, 
Furness. In that case a British limited 
company engaged in mining in Cali. 
fornia became insolvent, and the defen. 
dant, an English shareholder, was sued 
for his proportion of the price of some 
machinery for which the company had 
contracted. By Californian law such 
a shareholder of a foreign company 
would be personally liable, but the 
action failed on the ground that such 
enlargement by a company of the liabil. 
ity of a shareholder must be held in an 
English court to be ultra vires.. Mr. 
Young has no fault to find with this 
decision. The accepted principle of 
private international law, he says, that 
a contract must be governed by the 
lex loci contractus, applies only to the 
rights of members of the juristic person 
inter se, and “‘cannot affect third parties 
with which the juristic person enter 
into legal relations, still less can it 
affect foreign states with whose laws 
the juristic person comes into contact.” 


HOPKINS ON PERSONAL 
INJURIES 


The Law of Personal Injuries, and incidentally 
Damage to Property by Railway Trains; based o 
the statutes and decisions of the Supreme Court 
and of the Court of Appeals of Georgia. By Joh 
L. Hopkins. Revised and enlarged edition, 2 ¥. 
Harrison Co., Atlanta, Ga. V. 1, pp. xvi, 772; v.2 
pp. xv, 644 +68 (table of cases) +58 (index). 
($12 net.) 


OUBLED in size, with the addi- 
tion of nine hundred new casé 

cited, all of Georgia, Hopkins on Per 
sonal Injuries, a work which ten years 
ago had a most favorable reception from 
the bench and bar of Georgia, now 
appears in an up-to-date revision. The 
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bulk of the book has expanded so con- 
siderably that the only serious fault 
with which the work can be charged 
would perhaps be its failure to get a 
tighter grip on such voluminous mate- 
rial, so as to squeeze it into the mold of 
a purely analytical treatise. Instead 
of searching dissection of judicial opin- 
ions we have voluminous quotations, 
which are, however, well arranged and 
built into a well-constructed exposi- 
tion. As a compendium of the case law 
of Georgia, in the field of personal in- 
juries, we believe that the value of this 
work will be acknowledged by the law- 
yers of other states. 


KING’S CRIMINAL LIBEL 


The Law of Criminal Libel; a treatise on libel 
as a Criminal Offense, embracing the substantive 
law and the procedure and practice in prosecutions 
by criminal information and indictment at common 
law and under the Canadian Criminal Code. By 
John King, M.A., K.C., of Osgoode Hall, Toronto, 
lecturer to the Law Society of Upper Canada, au- 
thor of ‘‘The Law of Defamation in Canada,’’ and 
“The Law of Contempt.’’ Carswell Co., Ltd., 
Toronto. Pp. xxiii, 381 +18 (index). ($5.) 

HIS treatise on criminal libel is 
written to supplement the au- 
thor’s work on “The Law of Defama- 
tion,” published four years ago. It 
states the law, both substantive and 
procedural, of Canada, with particular 
attention to the provisions of the Ca- 
nadian Criminal Code. English and 
Canadian decisions are included, and 
American cases are also used for pur- 
poses of illustration. The subject is 
broken up into sharp sub-divisions, and 
the treatment of the various topics is 
exceedingly lucid. The various chap- 
ters, instead of being encumbered with 
elaborate discussion, set out with clear 
definitions of leading principles, fol- 
lowed by attractively presented sup- 
plementary matter of an illustrative 
sort. The writer has produced a text- 
book of more than ordinary merit. 
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OPINIONS OF THE JUDGE ADVO- 
CATES GENERAL 


A Digest of Opinions of the Judge Advocates 
General of the Army, 1912. Prepared under the 
direction of the Judge Advocate General, U.S. A., 
by Capt. Charles Roscoe Howland, Assistant to the 
Judge Advocate General. Government Printing 
Office, Washington, D. C. Pp. 1103. 

HIS digest includes the opinions 
of the Judge Advocates General 
since 1862, and has been prepared under 
the direction of the present incumbent of 
that office, Brigadier-General Enoch H. 
Crowder, U. S. A. The subjects cov- 
ered are mainly those of military law, 
but other topics besides the organiza- 
tion and discipline of the army are 
comprehended. The portions that will 
particularly concern the legal profession 
are perhaps those dealing with claims, 
public property, navigable waters, bonds 
and contracts. Published for the in- 
formation of the Army and Organized 
Militia, the book however brings within 
a convenient compass the content of all 
opinions of general interest, excepting 
only those the principles of which have 
been incorporated into the army regu- 
lations or into statute law. 


ROBINSON’S CRIMINAL 
STATISTICS. 


History and Organization of Criminal Statistics 
in the United States. By Louis Newton Robinson, 
Assistant Professor of Economics in Swarthmore 
College. Hart, Schaffner & Marx Prize Essays. 
Houghton Mifflin Co., Boston. Pp. 104. ($1 met.) 

HE purpose of this helpful little 
monograph is to point out the 

need, often emphasized by writers on 
criminology, of a standard system of 
criminal statistics, which will serve two 
practical ends: (1) that one may judge 
of the nature and extent of criminality 
in a given geographical area, and (2) 
that one may determine the transforma- 
tion, if any, which is occurring in these 
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two phases. ! Federal criminal statis- 
tics, in the form they have possessed 
up to the present time, “tell little or 
nothing of criminality in the United 
States,’’ and state criminal statistics 
are “almost without exception bad.” 
A reorganization is needed. 

The writer’s plan for reorganiza- 
tion, which is ‘‘not radical nor even 
new,’ contemplates co-operation be- 
tween the federal census office and the 
states in putting a standard uniform 
system into operation. The same re- 
form that has been carried out in the 
field of mortality statistics is advocated. 
Eighteen states have come into the area 
of co-operation with the census office 
in mortality statistics, and this registra- 
tion area will gradually be extended 
from year to year by the admittance 
of those states which come to maintain 
the required standard of excellence. It 
will be conceded that the same plan 
in connection with criminal statistics 
will surely prove practicable and effi- 
cient. 


CANADIAN MARRIAGE AND SUN- 
DAY LAWS 


The Marriage Law of Canada: its Defects, and 
Suggestions for its Improvement. By George S. 
Holmested, one of His Majesty’s Counsel for On- 
tario. Arthur Poole & Co., Toronto. Pp. iii, 46 
+ 5 (index). ($2.) 


The Sunday Law in Canada. By George S. 
Holmested,, one of His Majesty’s Counsel for On- 
tario. Arthur Poole & Co., Toronto. Pp. ix, 111 
+ 17 (index). ($3.) 

T WILL surprise most American 

lawyers to learn that doubts re- 
garding the validity of a divorce often 
arise in Canada, owing to conflicting 
decisions by courts of different juris- 
dictions, in the same manner as in the 
United States. To remedy this evil, 
the author of these suggestions urges 
that all Provincial matrimonial courts 
be superseded by one court established 
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for the whole Dominion, to hold sessions 
in each Province and bring about a uni- 
form administration of the law of di. 
vorce. He also urges that the law as to 
impediments to matrimony be changed, 
to remove the objections to which the 
doctrine of pre-contract in the Province 
of Quebec gives rise. 

In his work on Sunday laws, the same 
author gives a historical review of Eng. 
lish legislation regarding dies non jurid- 
ici, by way of introduction to the 
present state of the law. Legal pro. 
ceedings, sittings of Parliament, and 
consultation of judges on Sunday are 
considered, and information regarding 
Canadian laws as to Sunday observance, 
sports, and games, and prosecutions for 
violations, is included. 


NOTES 

The proceedings of the twenty-third annual 
meeting of the Washington State Bar Associa- 
tion, held at Spokane last July, contains the 
president’s address delivered by Hon. C. W. 
Howard of Bellingham and the following papers: 
“Delays of Courts,” by Judge S. J. Chadwick 
of the state Supreme Court; ‘The Courts of 
Germany,” by Fred H. Peterson of Seattle; 
“The Facts of the Case,” by Federal District 
Judge Frank S. Dietrick of Boise, Idaho; ‘The 
Recall of Judges, by T. J. Walsh of Helena, 
Mont., and ‘“‘The Ownership of Property in the 
United States by the Federal Government, 
Whether as Proprietor or Sovereign,’”’ by Russell 
L. Dunn of San Francisco. 


The Transactions of the seventh annual meet: 
ing of the Arizona Bar Association, held March 
18-19, 1912, contain the President’s address, 
“Compensation of Employees Injured in Indus 
trial Accidents,” by Frederick S. Nave of Globe; 
“Reversals for Technical Reasons,”’ by Walter 
Bennett of Phoenix; ‘The Lawyers’ Relation 
to Legislation,” by Frank O. Smith of Prescott; 
“The Commission Form of Municipal Govern 
ment as Applied to the Citizens of Arizona;’ 
“The Conservation and Utilization of State 
Lands,” by R. L. Alderman of Globe;and ‘Some 
Attainable Reforms to Expedite the Disposal 
of Civil Business,” by John Mason Ross of 
Bisbee. 
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BOOKS RECEIVED 


A Treatise on the Constitution of Georgia, giv- 
ing the origin, history and development of the 
fundamental law of the state, with all constitutional 
documents containing such law, and with the pres- 
ent constitution, as amended to date, with anno- 
tations. By Walter McElreath, of the Atlanta 
par. Harrison Co., Atlanta, Ga. Pp. viii, 676+ 
94 (index). ($6.) 

Comparative Legal Philosophy, Applied to Legal 
Institutions. By Luigi Miraglia, Professor of the 
Philosophy of Law in the University of Naples. 
Translated from the Italian by John Lisle of the 
Philadelphia bar, with introduction by Albert Ko- 
courek, Lecturer on Jurisprudence in Northwestern 
University. Modern Legal Philosophy Series, III. 
Boston Book Co., Boston. Pp. xl, 773-420 (index). 
($4.75.) 
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Handbook on the Law of Judicial Precedents, or 
the Science of Case Law. By Henry Campbell 
Black, M.A., author of Black’s Law Dictionary, 
and of Treatises on Judgments, Constitutional 
Law, Statutory Construction, etc. Hornbook Se- 
ties. West Publishing Co., St. Paul, Minn. Pp. xv, 
701+-36 (casescited) +31(index). ($3.75 delivered.) 


Text-Book of Medical Jurisprudence and Toxi- 
cology. By John J. Reese, M.D., late Professor 
of Medical Jurisprudence and Toxicology in the 
University of Pennsylvania; late President of the 
Medical Jurisprudence Society of Philadelphia. 
8th ed., revised by D. J. McCarthy, A.B., M.D., 
Professor of Medical Jurisprudence (Geo. B. Wood 
Foundation) in the University of Pennsylvania, 
Neurologist to the Philadelphia General and St. 
Agnes Hospitals. P. Blakiston’s Son & Co., Phila- 
delphia. Pp. viii, 654+6 (index). ($3 met.) 
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Articles on Topics of Legal Science 
and Related Subjects 


“The Laws of Salvage.” By 
21 Yale Law Journal 


Admiralty. 
James D. Dewell, Jr. 
493 (Apr.). 

Dealing with the law applicable to the follow- 
ing state of facts: ‘Suppose a steamer is charterer 
under a charter party constituting the charterers 
the owners pro vice, and that the charterers 
manned and supplied her, and this steamer 
should rescue a vessel and bring her into port 
and be admittedly entitled to a salvage award. 
To whom would the award belong, that is, so 
far as between the owner of the steamer and the 
charterer? ”’ 


Biography. ‘James Buchanan as a Lawyer.” 
By W. U. Hensel. 60 Univ. of Pa. Law Review 
546 (May). 

“I assert with absolute confidence as to their 
attitude toward slavery that Mr. Buchanan 
was never more insistent that it should be let 
alone in the States where it existed and that 
the fugitive slave law was constitutional and 
should be enforced than Mr. Lincoln. Their 
differences were wholly as to the conditions 
which should govern it in federal territory. 
Down to and long after his inauguration Mr. 
Lincoln reiterated his intention to not disturb 
slavery where it existed and to enforce the 
Fugitive Slave Law.” 


Court of Claims. 
of Claims.” By George W. Atkinson. 
American Law Review 227 (Mar.-Apr.). 

A general account of the court and its methods 
of work. 


“The United States Court 
46 


Periodicals 


Criminal Procedure. ‘‘The Police Courts 
of New York: A Record of Progress in the 
Minor Criminal Courts.’’ By Frederick Trevor 
Hill. Century, v. 84, p. 87 (May). 


The article contrasts the present inferior 
courts of New York City with those of twenty- 
five years ago, and gives a clear account of the 
many improvements which have been made in 
the administration of justice. The improvement 
in the character of the judges and the methods of 
conducting the work of the courts has been 
striking. ‘The whole spirit of the legislation,” 
says Mr. Hill, ‘reflects high credit upon its 
framers, and thus far its results have exceeded 
expectations. It has not only promoted justice, 
curbed oppression, and safeguarded the needy 
and friendless, but it has supplied invaluable 
material for increasing the usefulness of minor 
criminal courts throughout the country, which, 
though termed inferior by the law, are centers 
of popular education and civic influence without 
a peer in the judicial system of America.” 


See Procedure. 


Criminology. 
the Criminal Law.” 
Winslow, Supreme Court of Wisconsin. 
and Comment, v. 18, p. 707 (May). 


“The writer of this article was upon the 
trial bench for seven years, and had occasion 
to pass sentence upon a considerable number 
of convicted persons, and he frequently felt the 
utter impossibility of satisfying himself as to 
the wisdom or justice of the sentences which he 
imposed. It seemed always to be merely a 

ess, and a very unsatisfactory guess at best. 

e always recognized the difficulty of the task, 
but he did not then comprehend, as he now 
comprehends, the true reasons for that difficulty; 


“Scientific Administration of 
By Chief Justice John B. 
Case 





312 


namely, the fact that he could make no study 
of the convicted person’s previous life or en- 
vironment, or the causes of his act, nor avail 
himself of the study of any expertonthe subject; 
and the further fact that, even if he could accom- 
plish these things, he could take little or no 
advantage of them, but must still ~ ong a 

redetermined prison sentence, regardless of 
its fitness to the crime or its probable deterrent 
or reforming effect on the criminal... . 

“Were it possible for the court to delay 
sentence, to cause the investigation which I 
have suggested to be made, to ascertain where 
the real difficulty has been, and then to treat 
the case as an individual problem, prescribing 
such measures, either therapeutic, disciplinary 
or segregative, as its history indicates to be best, 
society might easily acquire a sober, industrious 
citizen, instead of an enemy.” 

“Criminal Law for Men.” By Robert Ferrari. 
Case and Comment, v. 18, p. 731 (May). 

What are the practical reforms the state 
should institute? . . . 

“(1) Do not sentence your prisoners to a 
fixed period of servitude, debasement, and 
brutalization, but to an indeterminate time of 
education, trial, and experiment. 

“(2) Have your civil and criminal judges 
separate in office. Criminal law, if it is to be 
properly administered, is a long and difficult 
study and requires unremitting time and patience 
on the part of judges to understand the criminal 
and to sentence him in the proper way. 

““(3) Teach criminology in law schools, to 
pave the way for experts on the criminal bench. 

“(4) Give your judges more power over the 
destinies of criminals than they have now. 

“(5) Put the children of convicts in industrial 
schools, and in houses of correction. Catch 
the future criminal in the bud and give him 
ample time to flower as a useful member of so- 


ciety. a ; 
““(6) Adapt your treatment to different kinds 


of criminals. Some need the lunatic asylum, 
some need work in the open, some need work 
in the shop, some may be sent to the mines; 
it is better that criminals be sacrificed to fire 
damp than that honest workmen should be. 

“(7) Abolish the cellular system in prisons 
and establish agricultural colonies. 

“(8) Attach experts to your criminal courts 
to examine and classify criminals. 

“(9) Give the state the right of appeal. If 
the individual has the right to say that he shall 
not be condemned through the mistake or 
ignorance of his judges, society also has the 
right to demand that those whose acquittal is 
equally the result of mistake or ignorance shall 
not be allowed to go free. 

“(10) Give the appellate court the right to 
increase the punishment already meted out by 
the lower court. Society has rights which the 
individual must respect. Even in the classic 
land of the habeas corpus and of intense personal 
freedom, the appellate court may increase the 
punishment. 

“(11) Let the state compensate the individual 
for judicial errors. If it has prosecuted unjustly, 
sae it stand the expense and offer at least partial 

m. 
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(12) Let the perpetrator of a wrong ip. 
demnify the victim of it. 

“(13) Employ, for occasional criminals, the 
suspended sentence. 

(14) Treat habitual criminals as pests of 
society. 

(15) Compel reparation of damage in the 
case of the criminal through the impulse of that 
passion which is not anti-social, but excusable, 
such as the passion of love and that of honor.” 


“Humanizing Criminal Law.” By Arthu 
MacDonald. Case and Comment, v. 18, p. 711 
(May). 


“It is as true of a prison as of a university, 
that buildings do not make it, but men. 
public, however, are unwilling to pay for trained 
men. Even the wardenship of a prison is not 
regarded as a very high political office, nor are 
intellectual qualifications a conspicuous requisi- 
tion. The regular duties of a warden (not to 
mention his political ones) leave him little time 
and less energy to make an individual study of 
his prisoners, and too many of the under officers 
are incapable from lack of education or intelli. 

ence, or both. Many of the criminals are more 
intelligent than their keepers, whom they are 
admonished to respect... . 

“It is not unjust or unreasonable to make the 
reformatory a humanitarian laboratory for pur. 

ses of study, provided no injury be done the 
inmates.” 

“Is There a Criminal Class: William Allan 
Pinkerton says No.”’ By Frank Parker Stock- 
bridge. Hampton’s, v. 28, p. 267 (May). 

“No one,” says Mr. Pinkerton, ‘“‘can study 
criminals at close range and believe in the 
existence of a criminal class, regardless of what 
Lombroso and his disciples may claim. . 
Humanity is not thus divided into criminals and 
non-criminals. There is but one classification 
that can be made — the class of those who have 
committed crimes and the class of those who 
have not yet committed crimes. Within cer- 
tain limits, varying with the individual, every 
human being is a potential criminal. I have 
seen this illustrated so often that I am never 
surprised to learn that any man or woman, 
however highly placed and however greatly 
esteemed, has done something which the law for- 
bids and for which society demands a penalty. 
On the other hand, however — and this is the 
bright side of the shield — every criminal is 

tentially an honest man, and with the right 

ind of encouragement from society will remain 
honest by preference. It is my observation of 
hundreds of criminals whose reform has 
complete and permanent that makes this con- 
clusion a definite one.” 

Cy Pres. ‘The Application of the Cy Pres 
Doctrine to Trusts for Charitable Purposes.” 
By T. Bourchier-Chilcott. 28 Law Quarterly 
Review 169 (Apr.). 

“An erroneous, but apparently well-established 
opinion formerly existed, and it must be said 
still exists, that the court, whenever its juris- 
diction is invoked to direct a scheme for the 
administration of a charitable trust, has power 
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deal with the charity property as it pleases, 
ad in point of fact, to > anything which 
within certain limits it thinks expedient to be 
done with the property (Philpott v. St. George's 
Hospital, 27 Beav. 107, 122 R. R. 337). This is 
quite a mistaken view of the jurisdiction of the 


court.” 


Direct Government. ‘The Initiative and 
Referendum.”” By Henry M. Campbell. 10 
Michigan Law Review 427 (Apr.). 

“If the great mass of intelligent people, who 
are now so indifferent to public affairs and so 

d in their own, would give but a small 

of their time and attention to public ques- 

tions and the selection of proper representatives, 

then there would be no difficulty under our 

mt system in adequately protecting the 

interests and securing the welfare of all of 
the people and in giving effect to their will.” 


Due Process of Law. ‘Federal Intervention 
under the Fourteenth Amendment.” By Charles 
Wallace Collins. 21 YaleLaw Journal 470 (Apr.). 

“We cannot answer the question as to how far 
federal intervention can go under the Fourteenth 
Amendment. We can see how far it has gone, 
but a study of ~!1 of these cases fails to enable 
one to set limitetions for the amendment in the 
future, under the present federal procedure. 
For practical purposes this principle of inter- 
vention may be stated in the following words: 
No state can make or enforce any law which 
shall, upon proper proceedings, be deemed 
unreasonable by a majority of the Supreme 
Court of the United States. This involves the 
interpretation in each case of the terms ‘due 
_ of law’ and ‘equal protection of the laws.’ 

e rule of reason alone governs. What are fair 
profits, what are excessive taxes, what are 
proper health laws, what is confiscation and 
what discrimination — these are questions which 
cannot be answered in the abstract nor can they 
be adequately defined by precedents. If it 

omes incumbent on the Supreme Court of 
the United States to pass judgment on them, it 
must consider the reasonableness of each con- 
crete case.” 


Federal and State Powers. See Due 
Process of Law, Railway Rates. 


General Jurisprudence. ‘‘The Scope and 
Purpose of Sociological Jurisprudence. III, 
Conclusion.”” By Professor Roscoe Pound. 25 
Harvard Law Review 489 (Apr.). 

Continued from 24 Harv. L. Rev. 591 (23 
G.B. 425), 25 Harv. L. Rev. 140 (24G. B. 88). 

Having in the two earlier papers considered 
the three schools of juristic philosophy, Analytic, 
Historical, and Philosophical, which were the 
forerunners of the present Sociological school, 
and having shown how in their later develop- 
ments these three schools approached common 
ground, Professor Pound now, in the concluding 
portion of his invaluable essay upon a timel 
and fruitful subject, traces the progress of this 
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resulting sociological school, which is still in a 
formative stage. 

The Comtist Positivism, to which some atten- 
tion has already been given, was really the 
starting point of this sociological jurisprudence. 
While there are those who still ‘appear to insist 
that sociological jurisprudence must be identi- 
fied with a philosophical jurisprudence of the 
positivist type,” we have really got far beyond 
this position. Sociological jurisprudence has 
gone through the same process of development 
as sociology, in that the old mechanical-biologi- 
cal conceptions have gradually been displaced. 
Accordingly, Professor Pound divides the bio- 
logical stage into four successive t of theory: 
(1) the mechanical, (2) the ethnological, (3) the 
philosophical, and (4) the organismic. Space 
does not permit reproduction of the acute 
observations on these various phases of juridical 
theory, but the discussion will be found quite 
as valuable from the standpoint of the student 
of sociology as from that of the student of 
jurisprudence. 

Next the importance of Ward’s service to 
sociology is recognized, and with it comes the 
an of a new epoch, the method of which 
is not — so much as_ psychological. 
Gierke and Tarde are recognized as important 
factors in giving the sociological jurisprudence 
a new turn. 

At the present time, jurisprudence is in the 
stage of unification: 

“Presently it was seen also that not only was 
it needful to combine the several methods that 
had been employed in sociology and to unify 
the science, but that it was ay needful to 
put the science into relation with the other social 
sciences; to unify the social sciences by recog- 
nizing that they are ‘merely methodological 
divisions of societary science in general.’ . . . 

“The main problem to which sociological jur- 
ists are addressing themselves today is to enable 
and to compel law-making, and also interpre- 
tation and application of legal rules, to take 
more account, and more intelligent account, of 
the social facts upon which law must pr 
and to which it is to be applied. . . . 

“Summarily stated, the sociological jurist 
ae a comparative study of legal systems, 
egal doctrines, and legal institutions as social 
phenomena, and criticizes them with respect to 
their relation to social conditions and social 
progress. Comparing sociological jurists with 
jurists of the other schools, we may say: — 

“1. They look more to the working of the 
law than to its abstract content. 

“2. They rd law as a social institution 
which may be improved by intelligent human 
effort, mo | hold it their duty to discover the 
best means of furthering and directing such 
effort. 

“3. They lay stress upon the social purposes 
which law subserves rather than upon sanction. 

“4, They urge that legal precepts are to be 

led more as guides to results which are 
socially just and less as inflexible molds. 

“5. Their philosophical views are very diverse. 
are as positivists, recently they have 
adhered to some one of the groups of the social 
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philosophical school, from which, indeed, the 
sociological school, on many essential points, is 
not easily distinguishable. While Professor 
Moore tells us that the time has come ‘in the 
development of the pugnets movement for 
systematic and detailed applications of prag- 
matic conceptions and methods to specific 
problems, rather than further discussion of 
general principles,’ unhappily discussion of 
general principles goes on and a pragmatist 
philosophy of law is yet to come. hen it is 
a ge it may expect many adherents 
rom the sociological jurists.” 

“Jurisprudence in Germany.” By Edwin M. 
Borchard, Law Librarian of Congress. 12 
Columbia Law Review 301 (Apr.). 

See p. 305 supra. 


“The State Governor.” By 
10 Michigan Law Review 458 


Government. 
John A. Fairlie. 
(Apr.). 

“From this discussion of the powers of the 
state Governor it should be clear that while 
his influence in matters of legislation is important 
and increasing, his authority and control over 
the state administration is far from complete. 
His power of appointment and removal are 
much more restricted than in the case of the 
President of the United States; and he has little 
effective power of direction over the adminis- 
trative officials. . At the same time the 
growing importance of the Governor’s position 
should not be underestimated. Through his 
political powers he exercises a large influence 
over the welfare of the state, not only by his 
constitutional negative on legislatures but also 
by his positive influence as an exponent of 
public opinion. And in the field of administra- 
tion both his express authority and his active 
influence are increasing, and it may be said 
should be further increased.” 


International Arbitration. ‘Anglo-Ameri- 
can Arbitration.” By Herbert W. Horwill. 
Contemporary Review, v. 101, p. 475 (Apr.). 

“In weighing the objections formally offered 
by the Senate against the roposed treaties with 
England and France it is important to take 
count of a more formidable reason that lies 
behind. The Senate always shows itself keenly 
jealous of dny threatened or suspected infringe- 
ment of its share in the control of foreign affairs. 
In this reluctance to surrender the least part 
of its prerogative there is more than meets the 
eye. The Senate knows well enough that any 
curtailment of its opportunities of exercising its 
treaty-making power would weaken its influence 
in home politics also.” 


Legal History. ‘The Reception of Roman 
Law in the Sixteenth Century, III.” By Prof. 
W. S. Holdsworth, D. C. L. 28 Law Quarterly 
Review 131 (Apr.). 

“Even in the sixteenth century there were 
signs that ‘the double jurisprudence of Rome 
would be overwhelmed by the enormous pro- 
fession of the common lawyers.’ In fact, the 
same cause which abroad led to the extension 
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of the influence of the civil law led in England 
to the extension of the common law.” 


See Pleading, Roman Law. 


Legislation. “Law and the Function of 
Legislation.”” By Edwin W. Smith. 46 Ameri. 
can Law Review 161 (Mar.-Apr.). 


“I appreciate that it is easy to talk about 
custom, the common thought, public opinion, 
but it is not always easy to know what they 
are. How does judge or legislator know? Ifa 
legislator does not know, his duty is clear — he 
need make no law. The doctrine of Jaisses 
faire is a good one yet. There are, however, 
questions which judges have to decide, upon 
which there is no public opinion. If so, judges 
must rely upon arguments of counsel, precedents, 
their own knowledge of current thought. .., 
I am strongly in favor of the right to discuss 
intelligently the decisions of the courts.” 


Married Women. “The Law of Married 
Women in Texas.’”’ By Claude Pollard. 4 
American Law Review 241 (Mar.-Apr.). 

“With some changes and modifications, we 
preserve the Spanish rule, and regard marriage 
as a state of co-equality between husband and 
wife in so far as property rights are involved, 
thus recognizing the separate existence and 
identity of the wife. ... We recognize the 
right of the wife to own property, to convey it, 
to make contracts, to sue and be sued; 
while these rights may be limited in a sense 
under our law, the recognition thereof indicates 
that her civil rights are equal to those of her 
husband.” 


Mining. 
cliffe. 
Apr.). 

Touching upon some of the leading features 


of the law of mining, in a general survey of the 
subject. 


Monopolies. ‘‘The Character and Powers 
of Governmental Regulation Machinery.” By 
Charles C. Batchelder. Journal of Political 
Economy, v. 20, p. 373 (Apr.). 

The important point is brought out that 
legislation should not only prevent monopoly 
based on unfair competition, but that it should 
tolerate competition only when the latter is 
fair; as the author expresses it: — 

‘We should prohibit not all combination, but 
all unfair combination, and encourage not all 
competition, but all square competitions. Cut- 
throat competition is not for the public weal. 


“Mining Law.”” By Cummins Rat- 
46 American Law Review 215 (Mar.. 


“The business interests of this country must 
realize the seriousness of the situation, and 
join hands immediately to bring public pressure 
to bear upon our legislators to remedy by wise 
statutes the threatening danger to our national 
prosperity. As our population increases, we 
must inevitably cease to export raw materials 
and foodstuffs in payment of the trade balances 
against us for the large number of commodities 
which we must always import, and must sub- 
stitute our manufactured goods. Taking into 
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account our high standards of living and expen- 
sive labor, we can only hope to compete in the 
markets of the world by developing to their full 
extent our natural advantages in the inventive- 
ness of our people, the wide employment of labor- 
saving machinery and scientific management, 
and the perfection of our financial and business 
organization, which is only a form of labor- 
saving machinery in the fields of distribution 
and administration. 

“Germany has a long start of us, as she has 
been applying the methods of science to her 
industries, while we have been trying political 
nostrums. Over forty per cent of the success of 
German commerce is estimated to be due to 
the wise national policy of encouraging the co- 
operation of capital, instead of persecuting it 
as we are doing. Her old rival, England, is 
showing many signs of economic distress, and 
there is a widespread feeling that war between 
them is inevitable from economic, not political 
causes. ... If Germany is not checked by 
war, England, already worsted in the fields of 
commerce, will be in danger of sharing the fate 
of Venice, Spain, Portugal, France, and Holland, 
all of which once ruled the world. If England 
is defeated, we shall in our turn find it very 
difficult to retain sufficient hold upon the mar- 
kets of the world to pay for our imports by 
selling our manufactures. .. . 

“The motto of business in the past has been 
‘Every man for himself, and the devil take the 
hindmost.’ Henceforth it must be, ‘All for one, 
one for all!’ ”’ 


“Industrial Combinations — Existing Law and 
Suggested Legislation.” By Robert L. Ray- 
mond. Journal of Political Economy, v. 20, p 
309 (Apr.). 

A penetrating and helpful discussion. 

“The legislation to be adopted must appeal 
favorably to the average man’s sense of fairness. 
Right and wrong as the terms are commonly 
understood exist here as elsewhere. That 
which is permitted must <9 to the average 
man as right, and that which is forbidden must 
appeal to the average man as wrong. The law 
must not discriminate against the wise, the 
farseeing, the successful, on behalf of the unskil- 
ful and the indifferent. Competition and trade 
must probably always remain to some extent a 
species of warfare. Men of ability, brains, 
ambition, and imagination will win, in this 
fight as in any other, over less capable opponents. 

e accredited and proper weapons to be used 
are satisfactory service and products, and cheap- 
Ness to the consumer. lows struck from 
behind with the bludgeon of unfair methods 
must be declared to be against the rules. What 
does this mean when applied to the combina- 
tion idea? It means this — the law need not 
insist arbitrarily on competition: neither should 
the law accept it as a settled fact that competi- 
tion is played out, and permit the combination 
idea to be artificially forced. Competition must 
have a fair chance.’ 

The legislation proposed and outlined by the 
author will repay study. Designed to supple- 
ment rather than supplant the Sherman act, 
defines unfair business practices with clearness 
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and seeks to prevent any form of restraintZon 
competition inherently inequitable, without 
overstating the rights of the competitor against 
the monopolistic aggressor. 


“Trust Regulation and jthe Courts.” by 
Harrison S. Smalley. Journal of Political 
Economy, v. 20, p. 326 (Apr.). 

“The philosophical essence of our jurisprudence 
is still the theory of extreme individualism. 
The courts still cling to eighteenth-century ideas 
of the beneficence of untrammeled private rights. 
Their attitude toward government regulation 
of industry is therefore inevitably hostile. They 
tend to look upon such regulation not only as 
contrary to the economic interests of the country 
but as subversive, of the very purposes for 
which our government was established. Being 
empowered, therefore, by the Constitution, as 
interpreted by themselves, to annul any act of 
regulation which to their minds is unreasonable, 
their tendency is to declare void many acts 

ronounced useful and necessary by the en- 
lightened sense of the age. ... 

“After all, when you clear away the dust and 
cobwebs of legal fictions and precedents and 
technicalities, is not the very idea of judicial 
review of economic questions an utter absurdity? 
Why should such questions be taken out of the 
hands of industrial experts and —- to 
legally trained men for settlement? ould we 
for a moment tolerate a similar procedure in 
relation to any other class of subjects? .. . 

“So from every point of view it seems to me 
clear that when trust regulation comes it should 
be purely legislative and administrative in 
character. This does not mean, of course, that 
when questions arise incidentally which are 
plainly judicial, the courts should be denied the 
prerogative of determining them. Thus, such 
criminal prosecutions as might prove necessary 
in the work of regulation would be brought in 
the courts, and suits for damages would probably 
also be maintained in judicial tribunals. But 
there should be no judicial review of the reason- 
ableness of administrative acts.” 


“The Economies of Combination.” By 
Edward Sherwood Meade. Journal of Political 
Economy, v. 20, p. 358 (Apr.). 

“During a decade of unparalleled industrial 
development, the trusts, starting with every 
advantage of large capital, well-equipped plants, 
financial connections, and skilled superintend- 
ence, have not succeeded. It is impossible on 
the basis of these figures to indorse the trusts 
on the side of increased business efficiency. If 
we go no further than their record of performance, 
they have not justified the claims made for 
them.... 

“It is a reasonable presumption that the plan 
of dissolution followed in the case of the Ameri- 
can Tobacco Company will not result in the 
sacrifice of any degree of productive efficiency, 
and that the separate boards of directors and 
separate staffs of officials may display greater 
energy and greater diligence in developing the 
business than has been possible under the 
centralized control.” 
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“Its Competition Compassed by Immorality 
that Sort of Unrestricted Trade which is Favored 
of the Law?” By Archibald H. Taylor. 46 
American Law Review 184 (Mar.-Apr.). 

“T am certain that the remedy adopted by the 
doctrine of the Dr. Miles Medical Company v. 
John D. Parks & Sons Company is a step towards 
socialism, 7. ¢., assuming that the permanent 
remedy for immediate anarchy, is socialism, 
just as I have described. And while repeating 
my profound admiration for the wonderful 
ability with which the views of the Court are 

resented by Mr. Justice Hughes, and by Judge 

urton, below, I am constrained to conclude 
my appreciation in the words used by Owen 
Meredith in completing an appreciation of 
women. He had written many lines, all com- 
mencing with the simple words “I know,’ and 
ascribing to the fair sex many rare and wonder- 
ful qualities. But he ended with the line, “I 
know that their morals, thank Heaven, are not 
mine,” I cheerfully and Icyally will obey the 
decree in this case, but to subscribe to the 
moral philosophy or political economy of it, is 
not within the terms of my oath taken as a 
member of the profession.” 

“Economic Aspect of the Recent Decisions of 
the United States Supreme Court on Trusts.’ 
By Prof. Jeremiah W. Jenks. Journal of Politi- 
cal Economy, v. 20, p. 346 (Apr.). 

The Supreme Court in these two decisions 
[in the Standard Oil and Tobacco cases] has 
failed to take sufficiently into account the 
economic benefits that come from the saving of 
industrial energy and the promotion of industrial 
efficiency by industrial combination. Even 
though it may have justly estimated the evils 
coming from some of their business practices, in 
its remedies it is directly attempting acts that 
must result in loss of industrial energy and 
lessening of industrial efficiency. This is clearly 
an economic injury to the public, directly con- 
trary to the public interest.” 

“An Interstate Trade Commission.” By 
William Dudley Foulke. Journal of Political 

conomy, v. 20, p. 406 (Apr.). 

“Every power exercised by the Interstate 
Commerce Commission over common carriers 
should be applied, wherever it can be made 
applicable to industrial and commerical monopo- 
lies which have acted in unreasonable restraint 
of trade.” 

See Patents. 

Patents. ‘The Sherman Anti-Trust Act 
and the Patent Law.” By Gilbert H. Montague. 
21 Yale Law Journal 433 (Apr.). 

“Between the constitutional guaranty, on the 
one hand, and the Act of Congress of July 2, 
1890, known as the Sherman Act, on the other 
hand, there can be no question of precedence. 
It cannot be assumed that the Sherman Act 
intended to interfere with rights established by 
the Constitution and granted by the patent 
law. The constitutional guaranty must prevail. 
The owner of a patent may, in any measure 
whatsoever, exclude others from using his patent, 
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and from manufacturing or selling the patented 
article. The owner of a patent may do all the 
acts comprehended in the three propositions of 
law above set forth; and even though such acts 
be monopolizing, and such as, without the 
immunity of a patent, would clearly constitute 
a violation of the Sherman Act, the Constitution 
and the patent laws shall be his protection.” 


See Monopolies. 
Penology. See Criminology. 


Pleading. ‘“‘The Common Law System of 
Pleading.” By Hon. U. M. Rose. Case and 
Comment, v. 18, p. 643 (Apr.). 

“As the motives that led to this system of 
special pleading were indefensible, so its general 
effect was bad; it elevated form above sub. 
stance, not infrequently perverting the adminis. 
tration of justice into a mere trial of wits; it 
involved useless expense, labor, and mischievous 
delay; it cannot be doubted that the technical 
spirit which it embodied overflowed into other 
branches of the law with bad results; it diverted 
the attention of attorneys, lawyers, and judges 
from a study of the real problems of jurispru- 
dence, to merely fanciful problems of artificial 
creation, having originally their sole origin in 
personal greed; it blinded men to the real 
paaree or which laws exist, and tended to 
lead the common people to believe, or at least 
oe pers that law was a mere matter of chicanery 
and trickery.” 

See Procedure. 

Practice. ‘‘The- Disappearing Argument.” 
By John I. Williamson. 21 Yale Law Journal 
489 (Apr.). 

“It has been, I think, the experience of most 
lawyers, that the higher the appellate tribunal 
is in point of dignity, power and learning, the 
more apt it is, in the language of an eminent 
jurist now upon the bench of a court of last 
resort, ‘to lean, as upon a staff, upon the argu- 
ment of counsel,’ to complain of the absence of 
briefs and to advise and encourage oral argu- 
ment. Indeed the bench has ever willingly 
availed itself of this assistance.” 


Procedure. ‘Conservatism in Legal Pro- 
cedure.” By Hon. Frederick W. Lehmann, 


Case and Comment, v. 18, p. 649 (Apr.). 

“The law which a man is held to know should 
be within the reach of his understanding... . 
There should be in it nothing savoring of the 
mystery of a craft.... An alien tongue per- 
sisted in the English courts for nearly seven 
hundred years, and alien forms persisted for 
more than a century longer. What we know 
as the common-law system of pleading exhibits 
the genius of the Norman, rather than of the 
Saxon, element in the English nation; but it 
held its place with as tenacity. ... 
The niceties and subtleties of the law of plead- 
ing were all settled at the expense of some 
suitor who cared nothing, and should be held 
to care nothing, for the forms employed, but 
who had a grievance and was entitled to a 
remedy, and as at the trial he could tell his case 
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from the witness stand in plain English, so it 
should have been formulated by his counsel for 
trial in plain English in the pleading. . . . 

“The purpose in pleading should not be to 

isplay expertness in the art, but to advise the 
court and the opposing party of the contention 
made. The controversy in the interest of 
‘ystice should be narrowe as much as may be, 

ut not necessarily to a single issue, for there 

may be more than one matter really at issue 
between the parties. Falsehood should be 
eliminated as well as formalism.” 

“The Reform of Procedure in the Courts as 
a Means of Preserving the Respect and Confi- 
dence of the People in the Government.” By 
Hon. A. J. Rodenbeck. Case and Comment, 
v. 18, p. 635 (Apr.). 

“The Bench and Bar have it within their 
power to create a public sentiment which will 
compel a change in proceaure, and if this 
power is not exercised, they must bear the 
responsibility ot public condemnation. 

“The objections are not confined to any par- 
ticular jurisdiction. The procedure may be 
better in some states than in others; but in all 
there is an opportunity for improvement. 

“A constant effort should be made toward 
simplification and expedition. Every useless 
requirement should be eliminated, every tech- 
nicality should be wi out, and every unnec- 
essary formality should be avoided. 

“The substance of the right should be para- 
mount and every detail of practice which 
stands in the way of doing exact justice, under 
the circumstances of the case, as expeditiously 
as possible, should be eliminated.” 

“The Relation of Judicial Procedure to 
Government.” By Thomas W. Shelton. Case 
and Comment, v. 18, p. 654 (Apr.). 

Now, what shall be the form that pleadin; 
and procedure shall take? Let it be that whic 
the Supreme Court shall provide. We have not 
trusted it in vain in matters of equal importance. 


“It is immaterial what form the system takes 
so that, at the trial, a statement of the facts 
of the cause of action from which the alleged 
legal liability can be drawn is presented upon a 


permanent record. It is neither honest nor 
prudent that that which is not presented in the 
pleadings originally or by just amendments 
should be judicially decided. A man has the 
constitutional right to be confronted by his 
accusers, and to be placed but once in jeopardy 
upon a clearly defined charge; so, he has the 
inalienable right to be explicitly notified of the 
intention, specific reason, and alleged legal right 
to take his property.” 

“Procedural Reform.” By Everett P. Wheeler. 
Case and Comment, v. 18, p. 661 (Apr.). 

“Doubtless we are sometimes called upon to 
defend a client who has no defense upon the 
merits. As long as the law gives the right to 
interpose a technical defense and prolong the 
litigation, the lawyer is blamed by many if 
he does not exert his skill to the uttermost for 
that purpose. ... It may be a lawyer’s duty 
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to occupy this position under the existing 
system. All the more, therefore, is it our duty 
as citizens to endeavor to reform the system so 
that these means of procrastination shall no 
longer be available.” 

Questioned Documents. ‘Questioned Ink 
Marks — Determining the Age of Ink Marks.” 
By Webster A. Melcher. 74 Central Law Journal 
299 (Apr. 26). 

“‘As inks are the means by which the business 
of the world is conducted, and through which 
its records are preserved, it is, of course, im- 
portant that the inks used should be of as last- 
ing a quality as possible; but it surely is not of 
less importance to be able to determine whether 
or not these ink records are really authentic, 
and are really what they purport to be. Never- 
theless, there has not been published anything 
of definite value bearing on the solution of the 
question of the age of a given ink writing; and 
presumably the subject has not even been 
carefully investigated, with such solution in 
view.” 

This neglected problem of the age of writings 
is dealt with in this scientifically prepared 
article. 

Railway Rates. ‘The Commerce Clause and 
Intra-state Rates.”” By William C. Coleman. 
12 Columbia Law Review 321 (Apr.). 

“If the Minnesota decision is right, are not 
previous decisions overthrown and is not a 
‘different kind’ of commerce added to ‘new 
modes’ of commerce? But ‘The Constitution 
has not changed. The power is the same,’ until 
the people, not the courts, through the exercise 
of their power of amendment see fit to enlarge it, 
by changing the Constitution.” 

Recall of Judges. ‘The Judicial Recall.” 
By Bruce B. McCay, Century, v. 84, p. 15 
(May). 

“What is the difference between the verdict 
of a mob rendered without a trial and the 
verdict of a majority arrived at by mere rumor 
and report?” 

Real Property. ‘Estate Which a Trustee 
Takes.’”’ By Prof. Albert M. Kales. 6 Jilinois 
Law Review 549 (Apr.). 

Treating of what estate vests in the trustee, 
under a variety of possible circumstances vary- 
ing with the terms of the conveyance and the 
implied objects of the trust. Lucid analysis of 
a highly technical subject. 

“Capital and Income (Lifeowner and Re- 
mainderman).” By Walter Strachan. 28 Law 
Quarterly Review 175 (Apr.). 

“I. Income as between lifeowner and remain- 
derman includes such property or proprietary 
rights belonging to the trust estate as the life- 
owner is entitled to by the express or implied 
terms of the trust instrument, by legal intend- 
ment, by the action of third parties, by statute, 
custom, usage, or otherwise. 

“II. Capital as between lifeowner and remain- 
derman is any proprietary right belonging to the 
trust estate to which the lifeowner is not entitled.” 
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Religious Freedom. ‘Religious Liberty in 
the United States.” By Justice Andrew Alex- 
ander Bruce. 74 Central Law Journal 279 
(Apr. 19). 


“Freedom of religious thought and candid 
discussion and ment must, we believe, 
always be protected and guaranteed. In spite 
of the dicta of the so-called Girard Will Case, 
we believe that a bequest which should seek to 
create an institution in which a non-Christian 
religion should be taught would now be sus- 
tained, but it is questionable whether one 
would be sustained which should provide for the 
teaching of theories or practices which should 
be antagonistic to the basic morals of Chris- 
tianity. With Mormonism, for instance, as a 
religion, the law can constitutionally find no 
fault, even though its priests may deny the 
authority of the Christian Scriptures, or the 
divinity of Christ. If, however, the Mormon 
under the color of religion, endeavors to teach 
the principles of polygamy, which is opposed 
to our moral senses and to what is the same 
thing, the morals taught by the New Testa- 
ment, the courts can, perhaps, interfere, or at 
any rate, refuse their sanction and aid when 
called upon to enforce contracts or to validate 
testamentary bequests.” 


Roman Law. ‘‘The Gaian Fragment.” By 
Joseph I. Kelly. 6 Illinois Law Review 561 
(Apr.). 


“The writer contends that his translation — 
‘every right that we exercise pertains either to 
rsons, to things or to actions’ — is supported 
y grammatical and logical interpretation. 
Every word is given its obvious meaning without 
ellipsis, addition or paraphrase. The translation 
concedes to Gaius a conception of rights which 
-_ vanity of the moderns would deny 
im. 


Shelley’s Case. ‘Application of the Rule 
in Shelley's Case Where ‘Heirs’ in the Remainder 
to Heirs is Used as a Word of Purchase and 
Not as a Word of Limitation.” By Albert M. 
Kales. 28 Law Quarterly Review 148 (Apr.). 


Two conflicting theories are pointed out, one 
found in the English decisions, the other held by 
the Illinois Supreme Court. Neither theory, 
says Mr. Kales, should triumph over the other; 
“there should always be, in every jurisdiction, 
the possibility of getting results according to 
each theory until all possible variations which 
may occur have been passed upon.” 


See Real Property. 


Torts. ‘Actions Arising Out of Injury to 
Both Person and Property.” By William H. 
Loyd. 60 Univ. of Pa. Law Review 531 (May). 


“Where a person is injured physically and his 
property is also injured by the same wrong 
act, does there arise but one cause of action for 
damages, or are there separate and independent 
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causes of action, one for the injury to the person 
and another for the injury to the property?” 


See Cy Pres. 


Workmen’s Compensation. ‘A Problem in 
the Drafting of Workmen’s Compensation Acts, 
III.” By Francis H. Bohlen. 25 Harvard Lay 
Review 517 (Apr.). 

“It seems evident that the adoption of the 
phrase ‘arising out of and in the course of the 
employment’ is not calculated to secure cer. 
tainty in the application of such acts, and s 
to prevent litigation or to eliminate fault on the 

art of the parties as a factor decisive of lia. 

ility. ... It would be altogether better, in 
view of the very unfortunate results attained 
in Great Britain, ...to select some other 
words appropriate to accomplish the object in 
view, using the language of the English act as 
indicating what to avoid rather than what to 


Trusts. 


See 
“The present article is meant solely to direct 
the attention of future legislators to the dangers 
that lurk in the blind assumption that since the 
English act has been in force for some years 
unamended, therefore it has worked satis. 
factorily and can be safely copied, and in the 
hope that with this plainly in view a more 
satisfactory phraseology can be found. There has 
been no lack of legal ability on the part of those 
who have drawn the acts already in force, and 
no doubt the problem would now be satisfactorily 
solved had not the question of the constitution- 
ality of the whole scheme absorbed practically 
their entire attention to the exclusion of mere 
matters of draftsmanship.” 


“The Economic and Legal Basis of Compul- 
sory Industrial Insurance for Workmen, II.” 
By James Harrington Boyd. 10 Michigan Law 
Review 437 (Apr.). 

Containing a full discussion, especially from 
the consitutional side, of the effect and - 
validity of the Ohio Industrial Insurance Act 
of 1911, which is founded upon the German 
Industrial Insurance Law of 1884, which has 
been adopted in a more or less modified form in 
most European countries. 


“The Dangers of State Insurance.” By 
Hugh Hastings. North American Review, Vv. 
195, p. 630 (May). 

“For the state of New York or any other state 
in the United States the only law that seems 
applicable for the moment is one of simple com- 
pensation as a substitute for all other remedies 
except the common-law right to recover, through 
the civil courts, just damages for the conse- 
qunee of wilful and unpardonable negligence. 

o make this law a compulsory one is as repug- 
nant to the idea of the free-born American citi- 
zen as federal ownership of the railroads; there- 
fore, while this law should be compulsory in 
effect, it should be elective in fact, and 
employer, while required to insure, should be 
given the choice of doing it in the way most 
adaptable to his surroundings.” 
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Latest Important Cases 





Criminal Law. Double Jeopardy — 
Confrontation with Witnesses — Waiver — 
Philippine Bill of Rights. U. &. 


Where defendant had been convicted 
before a justice of the peace, in the 
Philippine Islands, of assault and battery, 
and the person assaulted subsequently 
died and defendant was convicted of 
homicide on evidence derived from the 
record of former proceedings, it was 
held, in Diaz v. U. S., 222 U.S. 574, 
that the prosecution of the accused, 
under such circumstances, for homicide, 
does not put him twice in jeopardy, in 
violation of the Bill of Rights of the 
Philippine Islands enacted by Congress 
in 1902. 

It was also held that the right “to 
meet the witnesses face to face,’’ under 
the Philippine Bill of Rights, is not 
infringed by a judgment of conviction 
of homicide resting in part upon testi- 
mony produced at the previous trial for 
assault and battery. 

Under the Philippine Bill of Rights, 
moreover, one accused of an offense not 
capital, who is not in custody, and who 
was present when the trial was begun, 
may waive his right to be present at 
every stage of the proceedings, and the 
court is then free to proceed as if he 
were present. 

The Court, Van Devanter, J., writing 
the opinion, professed to construe the 
foregoing rights under the Philippine 
fundamental law exactly as the same 
tights have been construed under the 
Constitution of the United States. 


Lamar, J., dissented. 


Dangerous Weapons. Construction 
of Statutes — Sullivan Anti- Pistol Law — 
Bill of Rights. N. Y. 


The Sullivan anti-pistol law, in New 
York State, has been practically de- 
prived of the effect sought by the 
Legislature or by judicial construction. 
Mr. Justice Gerard, in the Supreme 
Court of New York County, rendered 
a decision April 4, reading into the act 
the qualification that the weapon must 
be concealed in order to justify prose- 
cution for a misdemeanor. 

In the Vigorito case, it was charged 
that the defendant had entered a 
Turkish bath establishment and placed 
a revolver with his other valuables in 
a box provided by the management for 
that purpose. ‘The witness,’’ said Jus- 
tice Gerard, “‘did not see the petitioner 
take the revolver from his person and 
place it in his safe. The conjecture that 
the revolver was concealed, because the 
witness did not see it until he found 
it in the box, is not sufficient to convict 
of a criminal act.” 

The Court reviewed the construction 
placed upon the act by the courts since 
its passage. Supreme Court Justice 
Pendleton in People ex rel. Darling v. 
Warden held ‘‘that no police regulation 
could be enforced which encroached upon 
the rights of citizens which the Consti- 
tution intended to secure against abridge- 
ment.” It wasruled that the possession 
of a firearm in one’s home was an in- 
alienable right. 

In People ex rel. Prince v. Fallon, 
where a pawnbroker was prosecuted for 
exhibiting a revolver in his windows 
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without a license, the judgment of the 
Supreme Court (Gavegan, J.) was that 
no offense had been committed. 

Finally, the Court quoted the decision 
of the Court of Appeals in People v. 
Pierce. Here, in exonerating the owner 
of a pistol, the court ruled that ‘‘the act 
in question regards weapons used for 
criminal purposes, such as slingshots 
and sandbags, and not ordinary weapons 
employed for legitimate reasons and 
contemplated by the Constitution and 
the Bill of Rights.” This reading, 
patently not in the mind of the framer 
of the Sullivan act, hedged in the law 
to application only in regard to such 
weapons as are associated with criminals. 


Master and Servant. Contract of 
Hiring at Will —Termination without 
Notice. N. Y. 


An agreement was entered into by 
the plaintiff, holding about one-third of 
the stock of a manufacturing corpora- 
tion, and the defendant, owning two- 
thirds, whereby the defendant under- 
took to devote his whole time and 
attention to the business of the corpora- 
tion, no period of employment being 
specified. After a short period the 
defendant left the employ of the plain- 
tiff and started a competing business. 

In Watson v. Grigino, decided by the 
New York Court of Appeals, March 8 
(N. Y. Law Jour., Mar. 23), it was held 
that no time being specified, the con- 
tract was one of hiring at will, and the 
master had the right to discharge or the 
servant to leave at any time, without 
affording the other party any claim for 
damages. Consequently plaintiff could 
not recover. 

The Court (Vann, J.) said: — 

“The effect of a general contract of 
hiring, no time being specified, varies in 
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different jurisdictions. In England it js 
presumed to be a hiring for a year re. 
gardless of the nature of the service, 
unless there is a custom relating to the 
subject and it appears that the contract 
was made with reference to the custom 
(Fawcett v. Cash, 3 Nev. & Man., 177; 
Littey v. Elwin, 2 Ad. & El., 742; Davis 
v. Marshall, 4 L. T., N. S. 216). In 
some states a stipulation as to the 
method of payment, such as weekly, 
monthly or yearly, is held to denote the 
period of service contracted for (Tatter. 
son v. Suffolk Mfg. Co., 106 Mass., 56; 
Franklin Mining Co. v. Harris, 24 Mich., 
116; Beach v. Mullin, 34 N. J. Law. 
343). In this state the rule is settled 
that unless a definite period of service is 
specified in the contract the hiring is 
at will and the master has the right to 
discharge and the servant to leave at 
any time.” 


Procedure. Technicalities of Plead- 
ing — Frivolous Objections to Indictment 
as Wanting Definiteness. U.S. 


Following its own precedents, and 
exhibiting a tendency that some of our 


“state courts have been reluctant to 


follow, thereby subjecting themselves 
to the charge that they allow techni- 
calities to obstruct justice, the United 
States in Hendricks v. U.S., decided 
Feb. 19, refused to sustain what it 
called a frivolous contention that an 
indictment be set aside for technical 
uncertainty. The indictment charged 
subordination of perjury before a federal 
grand jury, and the Court refused to 
treat it as wanting definiteness merely 
because if did not set forth the matter 
under investigation by the grand jury 
or the name of a specified defendant 
under investigation. Mr. Chief Justice 
White wrote the opinion. 
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A NICE DISTINCTION 


UTSIDE the legal profession the 
only man who will not smile 
when he reads the Illinois Supreme Court 
decision, in the case against George 
Clark, charged with operating a con- 


fidence game, is John Dembinski, the 
victim of the game. 

The decision in question reverses a 
verdict which provided a term in the 
penitentiary for Clark, and furnished, 
substantially, the only satisfaction Dem- 


binski got out of the matter. As it was 
among a large number of opinions 
handed down when the court adjourned, 
it escaped the attention of the press, or, 
if seen, presented so small an element 
of news value that the mere title of the 
cause was given publication without 
comment. 

The original indictment charged that 
Clark ‘‘did unlawfully and feloniously 
obtain from John Dembinski his money 
by means and by use of the confidence 
game.” He was tried, and after a petit 
jury had declared him guilty, a sen- 
tence of ten years’ imprisonment in the 
penitentiary was imposed upon him. 

The case was appealed to the Supreme 
Court, Clark’s counsel setting up the 
usual charges of irregularity in the pro- 
cess by which he was brought to jus- 
tice, insisting that the indictment was 
faulty, that the trial was improperly 
held and that the finding was not jus- 
tified. Particular emphasis was placed 
upon the form of the indictment, and 


it is upon this phase of the proceedings 
that the decision of the higher court rests. 

The opinion declares that the pre- 
sentment was indefinite inasmuch as it 
failed to point out whose money Clark 
secured from Dembinski! As indicated, 
the indictment says that Clark obtained 
“from Dembinski his money,” and the 
court is possessed of the idea that this 
statement may have misled someone, 
being subject to misconstruction. The 
pronoun “‘his,’’ it maintains, might as 
correctly refer to the defendant as to 
Dembinski. ‘‘It would be as easy,” 
it continues, ‘‘to say that the defendant 
obtained his own money from Dem- 
binski, as that he obtained the money 
of Dembinski.”’ 

That the opinion rendered in the case 
might be made still clearer, the court 
adds: “A conclusion that the pronoun 
referred to Dembinski rather than the 
defendant could only be sustained on 
the ground that the grand jury intended 
to charge the defendant with a crime.” 

Since, in the opinion of the court, so 
violent an assumption. would be con- 
trary to all rules of criminal pleading, 
it is wholly out of the question to figure 
that the grand jury was endeavoring 
to accuse Clark of doing something 
criminal when it indicted him. And 
since it has no other means of deter- 
mining, from the indictment, whether 
the grand jury was trying to bring Clark 
to trial for getting Dembinski’s money 
in an unlawful manner, or was simply 
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recording the unusual circumstance of 
a man “unlawfully and feloniously” 
obtaining his own money, the trial is 
irregular and the case must be reversed. 

Solely on account of that little pro- 
noun “‘his,”’ the arrest of the prisoner, 
the investigation of the grand jury, the 
trial and the judgment of a court of 
justice, must come to naught. Occur- 
rences of this character, of course, are 
to be regretted. 

We should add that Chief Justice 
Carter filed a dissenting opinion in this 
case, holding that it ‘‘seems clear to me 
that the pronoun ‘his’ referred to Dem- 
binski and not to Clark.” 


GETTING AT THE FACTS 


LAWYER in a Southern court 
was examining a witness as mat- 
ter-of-fact as himself. A fence was in 
some way connected with the case. The 
lawyer wished to impress upon the court 
and jury that the witness was perfectly 
familiar with that particular fence, and 
was, therefore, competent to speak of 
its condition. To that end he asked: 

“Do you, or do you not, know the 
fence between the farms of Anthony 
Barker and Henry Morgan?” 

“I do, sir.” 

“And have you at any time crawled 
under that fence?” 

‘‘Never, sir.” 

““Never?”’ 

“Never, sir.” 

“Well, then, can you or can you not 
recall ever having crawled through that 
fence?” 

“T cannot, sir.” 

“Perhaps you may be able to state 
positively whether you have or have 
not climbed over that fence.” 

“T have, sir.” 

“Now, remembering that you are 
under oath, you will state definitely 
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to the court and jury precisely what 
part of that fence you climbed over.” 
“The top, sir.” 


TOO MUCH FOR HIS HONOR 


OME years ago the Supreme Court 
had to pass upon the case of 
David Kawananakoa, Jonah Kalan- 
tanole, Abigale W. Kawananakoa and 
Elizabeth K. Kalanianole v. Ellen Al- 
bertina Polybland et al. 

Mr. Justice Holmes, who was to an- 
nounce the decision of the court, hesi- 
tated at these names. Although an- 
nouncing a decision of the supreme tri- 
bunal of the land he was obliged to ac- 
knowledge that he would have to forego 
the form of pronouncing the names, 
Accordingly he spoke as follows: — 

“This is case no. 273, but I will not 
undertake to pronounce the names of 
the appellants, which are a matter of 
record.” 

No member of the court smiled in 
sympathy except Mr. Justice McKenna, 
but the assembled attorneys enjoyed 
the situation immensely. 


IRRELEVANT TESTIMONY 


T A TERM of the circuit court in 

Iowa not long ago a “horse case” 

was on trial, and a well-known horse- 
man was called as a witness. 

“You saw this horse?’’ asked counsel 
for the defendant. 

“Yes, sir, 1 —”’ 

“What did you do?” 

“T opened his mouth to ascertain his 
age, and I said to him, ‘Old sport, there’s 
a lot of life in you yet.’ ”’ 

Whereupon counsel for the other side 
entered a vigorous protest. ‘‘Stop!” 
he cried. “Your honor, I object to any 
conversation carried on between the 
witness and the horse when the plain- 
tiff was not present!’ 
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THE GENERAL’S DREAM 


ENERAL “Joe” Geiger’s fame, 
says an Ohio correspondent, was 
not confined to Ohio. It extended, in a 
way, from the Atlantic to the Pacific 
and from the Lakes to the Gulf. He 
was an inveterate wag, a small man 
physically, and made no pretense to any 
sort of personal beauty. While a mem- 
ber of the Ohio Senate, quite a number 
of years before the Civil War, a contest 
for the Major-Generalship of Militia 
was being protracted in that body by two 
or more aspirants, and at the psycholog- 
ical moment some member moved the 
election of Hon. Joseph H. Geiger to the 
position, and the joke became dead 
earnest — the ‘“‘contest’”” ended as soon 
as a vote could be taken. Many years 
afterward, in an ex-soldier meeting in 
the Ohio capitol, his address followed 
the addresses of two ex-officers of the 
Civil War. In its course, he explained: 
“Now these gentlemen have seen actual 
war and lots of it; I never was in battle. 
They had to fight for their titles; mine 
was the result of skill and dexterity.” 

Again, presently, he said, ‘It must 
not be concluded, however, that I have 
not suffered for my country, because I 
have done so. When Kirby Smith was 
threatening Cincinnati in September, 
1862, I was one of the Squirrel Hunters 
who went to the defense of that city, 
and all the saloons were closed all the 
time we were there. Just think how 
I must have suffered!”’ 

These will introduce the General 
anew and bring us to one of his unnum- 
bered stories still floating about twenty 
years after he passed on. 

In certain branches of the law he was 
formidable, but the less he was required 
to tumble over the books, the better 
he liked the practice. 

Across the street from his residence 
was that of E., one of his very warmest 


friends, who never entered a trial un- 
prepared, a splendid, all-round lawyer, 
resident of the silent city for years now. 

Coming down city one morning, the 
General said he had dreamed the night 
before that he had died and gone to 
Heaven; that when he reached the 
gate and expected an easy entrance, St. 
Peter stopped him. 

“What is your name?” 

“Gen. Joseph H. Geiger.” 

“Where are you from?” 

“Columbus, Ohio.” 

“What is your occupation?” 

“I’m a lawyer.” 

“Well, you can’t come in here.” 

Thereupon he stepped one side and 
sat down a good deal disconcerted and 
undecided what was best to do. 

While he was waiting and trying to 
think, up came his neighbor E., who 
went through the same sort of catechism, 
with the same answers, but to his amaze- 
ment, the gate swung open and E. en- 
tered. 

Resenting the apparent injustice in 
his exclusion, he proceeded to call the 
doorkeeper to account and demanded 
to know the ground of the discrimina- 
tion, saying, “I come from the same 
city, about the same time and have the 
same occupation, and here you turn me 
down because I am a lawyer, and let 
him in; why is it?” 

“Oh,”’ said St. Peter, “he’s no lawyer; 
he only thinks he’s a lawyer.” 


ONE AT A TIME 
A JUSTICE of the peace was hold- 


ing court in a little Missouri 
town. One of the attending counsel 
held against him an old grudge. While 
the Justice was delivering an opinion 
he was interrupted by the braying of 
a jackass without. 
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“What noise is that?’ shouted the 
Justice, full of suspicion that the un- 
friendly attorney was putting up a job 
on him. 

“It is only the echo of the Court, your 
Honor,” said the attorney, smiling. 

Not in the least disconcerted, the 
Justice resumed his delivery. Soon, 
however, the attorney interposed with 
technical objections, just as the jack 
brayed again. 

“Hold on!” retorted the retaliating 
Justice; “‘one at a time, if you please.” 


“LACKED THE ESSENTIAL ELE- 
MENT OF TRUTH” 


N THE thirties of the last century 
there were among the lawyers 
of the eastern Ohio border two of the 
strongest, both of whom had made en- 
during records at the bar and on the 
bench and between whom a sort of 
Damon and Pythias relation long sub- 
sisted. 

T. was fiery, quick tempered and tena- 
cious in his likes and dislikes, once taken, 
though always eminently just at the bar 
or on the bench; the other, W., was 
mild, amiable and slow to anger —a 
just man and true. Along toward mid- 
dle life, on the motion of T., they agreed 
that when either was of opinion that 
he noticed any weakening or breaking 
down of, the mental power of the other, 
he should privately advise him of it 
and the act should not be resented or 
taken amiss. 

Years ran along; the three-score and 
ten had come and gone with each and 
they were still active in the profession 
and in prominent offices. One day they 
met in Steubenville, their former com- 
mon home city, and in the course of a 
conversation W. said, ‘““You remember, 
T., the agreement we made some twenty 
years or more ago?” 

“Ves.” 
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“Well, I’ve been watching you lately 
and I’ve come to the conclusion that jt 
is my duty, under that agreement, to 
tell you that I have observed some evi. 
dences of failing mental power, on your 
part; you don’t seem to—” 

T.: “You’re ad d liar!” 

And so the cordiality of a life-long 
friendship came to an end. 


HAPPENINGS IN COURT 
I 

HE old attorney had apparently 
exhausted every method of dis 
crediting the witness, and with no ap. 
parent success. Then hesitating as if 
in deep thought for a few moments, he 
continued in a low satirical tone as fol- 
lows: — 

“Mr. Garibaldi, I just want to ask 
you a few more questions, which I want 
you to answer plainly and specifically: 
Is there a woman living with you who 
is known in your neighborhood by the 
name of Mrs. Garibaldi?” 

“Yes, sir,”’ replied the witness. 

“Who takes care of her?” 

“T do.” 

“And you support her, too, don't 
you?” 

“Yes, sir.”’ 

“Mr. Garibaldi, you have never been 
married to her, have you?” 

“No, no,” smiled the witness some 
what embarassed, ‘‘she —’”’ 

“That is all,”’ concluded the old attor- 
ney. 

There was a young attorney opposing 
him, and it was evident that he had 
been taken by surprise. Confounded 
and confused he stepped forward, and 
in a low, somewhat reproachful tone, 
asked: ‘Mr. Garibaldi, who is that 
woman? You never told me anythin 
about her.” 

“That — oh, that is my mother, you 
know,” answered the witness innocently. 





The Editor’s Bag 


II 


ecently before a General Court 

Martial at Fort Sheridan, IIl., a 

Jew was called to testify and establish 

his title to some stolen property. When 

he took the witness stand the President 

of the Court, an old Colonel, addressed 
him as follows: — 

“Will you please rise and be sworn.”’ 

The witness, smiling an assent, rose 
from his seat, put on his low-brimmed 
hat, raised his right hand, and adjusted 
his face in pleasurable expectation. 

“Take off your hat,” ordered the 
Colonel. 

“Very vell,”” responded the Hebrew, 
slowly obeying. 

“Now be sworn,” directed the Col- 
| onel. 

Casting furtive glances at the Colonel, 
the witness cautiously put on his hat 
again and raised his hand. 

“Take off your hat and be sworn,” 
roared the Colonel in anger. 

The witness trembled, and in a sor- 
rowful voice said: 

“Vell, I can svear vithout my hat 
on, but it is no good. I vants a good 
svear, because I vants my property.” 

“Put on your hat then!” thundered 
the Colonel. 


III 


UDOLPH, the office boy, was sent 
over to court to have the case 
continued when called. 

“On what ground do you want a 
continuance, "asked the judge. 

“Well, I don’t know — I just want a 
continuance, that is all —I don’t know 
on what ground,” replied he rather em- 
barassed. 

“But you must have some ground 
or you can’t get a continuance here. 
Haven’t you any defense, or —” 

“No—no, that is the ground —no 
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defense. My brother said he didn’t 
have any, but if he could get a continu- 
ance for a month he probably could 
find some way to beat a judgment on 
it.” 
IV 
HE office boy was sent over by the 
attorney for the defendant to 
watch the call of the case for trial, 
with the positive instructions not to let 
the plaintiff get a judgment, but to de- 
feat him in any possible way and to 
have the case continued and set as far 
ahead as possible. 

The boy did not return to the office 
until next morning, when the attorney 
said to him: “I see by the Law Bulle- 
tin that you got a continuance in that 
case until the last day of next month. 
I want to compliment you on your good 
work. I was afraid I would have to let 
them take a judgment against me.”’ 

The lad’s chest swelled with pride, as 
he proudly said, ‘Yes, I tell you I had 
a hard time to do it though. You see 
the plaintiff did not show up, and the 
judge kept insisting continually that he 
would dismiss the suit on him. I re- 
sisted it successfully every time, and 
not until I had waited all day for the 
plaintiff to show up would he give me 
the continuance I asked for.” 

“‘What!”’ roared the attorney. ‘The 
judge wanted to dismiss, and you 
wouldn’t let him?” 

“Yes, sir—no, sir—’’ stammered 
the boy. ‘He insisted upon dismissing 
it, yes, sir, but you told me to get a 
continuance, and I got it — twice as 
long as you asked for, too. Wasn't it 
right?” 


HIS AUTHORITY 


T THE trial of a cause before a 
justice of the peace in a Southern 
state, a decidedly novel legal authority 
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was cited by one of the learned counsel, 
a citation which wrought some slight 
confusion in the court-room. 

“The Court will please observe,” re- 
marked this acute counsel, with much 
deliberation and in a most pompous 
manner, ‘that in the case of Shylock v. 
Antonio, although judgment was ren- 
dered in favor of the plaintiff, yet cir- 
cumstances prevented the execution 
which had issued from being carried into 
effect, in spite of that fact.” 

“To what cause,” inquired the justice, 
with a face overspread with perplexity, 
“did the Court understand the gentle- 
man to refer?” 

“Shylock v. Antonio, 2d Shakspere, 
page 235, Johnson‘s edition,” returned 
the counsel, solemnly. ‘The Court will 
there find the case reported in full.” 

The Court unfortunately did not, upon 
reflection, consider the authority quoted 
as quite sufficient. 


SHE WAS THE CHAMPION 


BOUT the best witness that fig- 
ured in a case tried not long ago 
in a Toledo court was a big colored 
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woman, of truly Amazonian propor- 
tions. This woman proved such a good 
witness for the plaintiff that the attor- 
ney for the defense planned to vitiate 
her testimony by ‘showing her up.” 

“You yourself have been arrested, 
have you not?” he began in cross-ex- 
amination. 

“Look a-heah!”’ exclaimed the dusky 
stalwart, “does yo’ think Ise gwine to 
tell yo’ mah private business. I guess 
not!” 

“T have the right to know, and you 
must tell me,” the lawyer persisted, 
and the Judge instructed the witness 
that she would have to answer. 

“Ise been arrested fo’ lickin’ mah 
husband,” the woman finally said, her 
eyes flashing. 

“Is that so?” queried the attorney, 
with satisfaction. ‘What is your hus- 
band’s name?” 

She told him. 

“What is his business?” 

“He’s a prize fightah,” she added, j 
and amid the general merriment that 
ensued the cross-examination suddenly 


ended. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 


dotes 





the Green Bag in the way of legal antiquiti 


, facetia, and 





USELESS BUT ENTERTAINING 


Louis S. Thierry, a Boston lawyer, is always 
telling his friends that “the jury system needs 
toning up.” When they ask why, he retails the 
following story and vouches for it. Two pleaders 
met on Pemberton square, one of them raging: — 

“Why,” said “I’— “the jury meets at 4, 
and it meets at 10, and I haven’t got my wit- 
nesses ready. What in shall I do? Six 
hours earlier than I expected.” 

“Don’t mind,” consoled “C.” ‘“My jury 
meets at 10, and it meets at 4— six hours later 
than I expected. Let’s swap witnesses. You 
take mine, and I’ll take yours.” — Boston Herald. 


The Chicago woman was on the witness stand. 
“Are you married or unmarried?” thundered 
the counsel for the defense. ‘Unmarried, four 
times,” replied the witness, unblushingly. 

— Philadelphia Record. 


Judge Parry’s book, ‘Judgment in Vacation,” 
is full of good stories. He explains that before 
leaving the bench he always makes a point 
of inquiring whether anyone has any special 
application to make. It seems that in his early 
days, a man applied the first thing in the mort 
ing, and complained that he sat the whole d 
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Correspondence 


the previous day in court. Judge Parry in- 
quired, “Why did you not apply to me at the 
end of the day?” 

“I was just getting up to speak,” said the 
man, “but you was off your chair and bolted 
through your door like a blooming rabbit.” 

— London Law Notes. 
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Magistrate. — ‘What is the charge against 
this old man?” 
Officer. — “Stealing some brimstone, 
Honor. He was caught in the act.” 
Magistrate (to prisoner). — ‘“My aged friend, 
couldn’t you have waited a few years longer?” 
— Chicago Tribune. 


your 
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CORRECTION FROM A_ WIG 
MAKER IN DUBLIN 


To the Editor of the Green Bag: — 

In your article, ‘‘A Wig Shop in the 
Temple,” in the Green Bag of April, 1912, 
you state that there are only two or 
three wig makers in the world, all in 
London, a remark which I would wish 
to contradict, as the business which I 
carry on has been in my family since 
1760 and I still supply all the wigs for 
the Irish Bar, either long or short, as 
well as every description of legal gown 
and brief bag. 

I remain, 

Yours truly, 
| S. A. BLACK 
Dublin, May 9, 1912. 


[We of course had no intention to 
ignore a business which has had an 
ancient and remarkable history. Our 
correspondent, the ‘“‘Bar Wig and Robe 
Maker to the Hon. Society of Benchers 
and the Bar of Ireland,” will perhaps 
excuse our ignorance of matters lying 
somewhat outside the province of an 
American law journal. — Ed.] 


A NATIONAL CODE OF 
PROCEDURE 
To the Editor of the Green Bag: — 

While so much is being said about 
reform of code procedure, I take it that 
the profession will be glad to hear from 
anybody who can, or thinks he can, 


advance an idea toward the betterment 
of jurisprudence along these lines. 

It seems to me that what we need is 
not so much reform as uniformity in 
procedure. It is true that the old 
technical rules of procedure, especially 
of pleadings, should be abolished, so far 
as is practicable and consistent with the 
sensible and at the same time certain 
administration of justice. The idea of 
requiring a party to reply to an answer 
containing neither a set-off, counter- 
claim nor a cross petition, simply because 
an opposing counsel chooses to plead 
facts or matters which he could prove 
under the general denial, instead of 
having these matters denied by opera- 
tion of law, is ridiculous— but this 
practice prevails in many states. 

The idea, too, of requiring counsel to 
move to strike arguments and expatia- 
tions of an opposing counsel from a 
pleading, or run the risk of having them 
admitted on him, if he does not fully 
deny them, is both unreasonable, dila- 
tory and unjust. If parties sufficiently 
plead so that each know what the other 
claims, it should be sufficient. Many 
other things in pleading at present are 
very faulty. 

Writs, also, need reforming and some 
of them abolishing. Why should a party 
be required to test the illegal acts, or 
the acts done without jurisdiction of a 
court, officer, or municipal body, by 
certiorari under the codes of some 
states? If the act so done is final, it is 
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void ab initio and confers no rights; 
and all parties are presumed to act with 
reference to and knowledge of the legal 
right of a court, officer or municipal 
body, and of its or his jurisdiction. If 
the matter done is interlocutory or inter- 
mediate, redress should be obtained by 
appeal. Many other things in writs are 
defective, and some of the writs need 
abolishing. 

But all this is foreign to my subject. 
What I was going to say is that we need 
a code of procedure applicable to every 
state, and to any court in any state in 
the Union. A national code of pro- 
cedure if you please. I hear you say 
that this is impossible. It is nothing 
of the sort. Mind, I do not mean that 
this national code be made to apply to 
special proceedings such as election 
contests, etc., as this would involve a 
national jurisprudence, a thing I con- 
cede to be visionary. But it is not 
impossible for us to have a systematic 
and uniform code of procedure dealing 
with general procedure. Why should 
the grounds for a general attachment 
be different in the various states; and 
why the proceedings to obtain that 
attachment and matters thereunder? 
It could just as well be regulated by a 
code adopted to the use of each state 
as to one. So with all provisional and 
extraordinary remedies. So with par- 
ties to actions, manner of commencing 
actions, process, venue of actions, trial, 
verdict, judgment, new trial, appeal, 
proceedings upon appeal both from 
inferior and to higher courts. So with 
pleadings, and writs, and all other 
matters relating to General Procedure 
in courts, not affecting or relating to 
special proceedings given under a special 
chapter relating to a particular subject, 
such as elections, stock running at large, 
and others similar. 

But I hear you say, how about the 
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judicial constructions of this fancifyl 
code? Will they not be as various as 
the judicial minds of the various courts? 
Perhaps, sir, you are slightly right'— 
at least you have found an apparent 
objection, which can, however, be an- 
swered. It is true that such a code 
would necessarily be construed by the 
various courts of the Union in the 
various actions, and perhaps, or even 
probably, the construction of the states 
might differ somewhat and in some 
instances. 

However, this could easily be remedied 
by a law book gotten up by some of the 
large companies, or perhaps all of them 
would have one, giving each section of 
the code, and its construction as given 
by the various courts of the states; and 
this book could even separate the states, 
and give each under its name, and iden- 
tify the section construed of course. 

It can readily be seen that the advan- 
tage of such a code would be far-reaching. 
It would enable any lawyer in any state 
to practise law in any other state, with- 
out being forced to employ a lawyer in 
the foreign state to attend to the case; 
or in other words it would make a general 
code for a lawyer to understand, after 
which he would be egual to all other 
lawyers anywhere, at least as to the 
matter of procedure. It would enable 
a lawyer to go to any state at any time 
and commence practising where he left 
off in the other state, if he wanted to 
change his home. It would prevent a 
lawyer at forty-five from feeling himself 
a prisoner in the state wherein he had 
been practising for twenty years, and 
enable him to go elsewhere if he so 
desired. It would, also, be beneficial 
to the client; for who does not know 
how often a client loses his rights by 
mistreatment of a foreign lawyer chosen 
from a book, or by refraining to sue 
rather than to be forced to employ some 
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lawyer at a distance whom he does not 
trust? 

How can this code be obtained, is 
perhaps the most difficult question. I 
answer by concerted action of the 
lawyers in every state. Let the bar 
associations of each state take the 
matter in hand, and arrange for a 
convention to consider the matter in 
all its forms; and if that convention 
deems it advisable let the legislature of 
each state authorize the Governor of 
each state to appoint a certain number 
of eminent lawyers, and let the entire 
number so chosen by the various Gov- 
ernors constitute a commission to meet 
where agreed on, and formulate a simpli- 
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fied and national code, the expense of 
each member and his compensation to 
be fixed and paid by the legislature of 
his state. Let them take time, and do 
the thing right, if it takes a year or so 
— it will be worth the money; and then 
let each legislature adopt the code 
returned by the commission as ‘‘the 
code of procedure of the state,” the 
result of the brains of some of the best 
and most eminent lawyers in the Nation; 
and the thing is done. 

All this will take time. But the thing 
is worth it, and now is the time to start. 

LEV RUSSELL. 


St. Louis, May 8, 1912 
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Monthly Analysis of Leading Events 


The month has seen a great deal of 
hard fighting for possession of the state 
delegations in the coming Presidential 
conventions, and political controversy 
has taken up so large a share of the 
thoughts of the public that even other 
matters, commonly treated as non- 
political, seem to be tinged with more 
or less of a political interest. The month 
has had few notable developments. 
The chief happenings of the month in- 
dicate the prevalence of a widespread 
political unrest. 

The passage of the anti-injunction bill 
by the lower House of Congress has 
significance chiefly from the labor stand- 
point, and political motives have no 
doubt played an important part in the 
investigation of Judge Archbald of the 
Commerce Court. It is impossible to 
determine just what foundation there is 
for the serious charges against him, and 
there is ground for the suspicion that the 


object of the proceedings is quite as 
much to discredit the Commerce Court, 
and to bring about its abolition, as to 
prove Judge Archbald guilty of improper 
conduct. 

The Industrial Workers of the World 
still occupy a prominent place in the 
public eye, and the issue of “free speech” 
in Los Angeles is not the only one which 
has been seized upon by demagogic 
agitators. United States District Judge 
Hanford of Tacoma has been bitterly 
denounced for denying naturalization 
to one Olsson, on the ground that Ols- 
son’s socialistic opinions rendered it 
impossible for him to fulfill his oath of 
allegiance to the Constitution. The 
real point of the controversy seems to 
have been overlooked. Olsson declared 
himself a member of the Industrial 
Workers of the World, an organization 
suspected of a purpose to achieve its 
ends through unlawful violence than 
by peaceable means, and the real ques- 
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tion is therefore that of Olsson’s inclina- 
tion to obey the laws of this country, 
rather than whether he considers those 
laws just or unjust. 

Apart from these political or social 
developments, there has perhaps been 
some slight progresss toward more effi- 
cient administration of the law. The 
new legislation bringing about certain 
reforms in the Boston Municipal Court, 
though not so far-reaching as to place 
that court on a par with the Chicago 
court in efficiency, will bring about some 
highly beneficial results. The agitation 
led by Police Commissioner Waldo in 
New York City must also tend to exact 
a higher standard of efficiency from the 
judges of the Court of General Sessions 
in that city. 

The passage by the Senate of the 
federal Employers’ Liability bill is a 
triumph for the Taft administration, 
and marks a step in wholesomely pro- 
gressive legislation. 


Personal 


At the May meeting of the Yale Cor- 
poration John W. Edgerton, Secretary 
of the Yale Law School since 1903, was 
appointed Professor of Mercantile Law. 


George Grafton Wilson, Professor of 
International Law at Harvard Uni- 
versity, has been appointed by the Har- 
vard Corporation exchange professor 
to France for the year 1912-13. 


Mr. Justice Mahlon Pitney was ten- 
dered a complimentary dinner April 27 
at Newark, N. J., by four hundred mem- 
bers of the bench and bar of New Jer- 
sey. The speakers were Mr. Justice 
Hughes, Chancellor Edwin Robert Wal- 
ker, Chief Justice William S. Gummere, 
Attorney-General Edmund Wilson, Rob- 
ert H. McCarter, former Attorney-Gen- 
eral, acted as toast-master. 


The Green Bag 


A portrait of Judge Peter Grosscy 
was hung in the United States Circyj, 
Court of Appeals at Chicago, beside 
other paintings of judges on April 2, 
under the auspices of the Americay 
Bar Association, addresses being mace 
by Stephen S. Gregory, president of 
the Association, John S. Miller, and 
Judge Francis E. Baker. The portrait 
was painted by Lawton S. Barker. 


Dean John H. Wigmore, speaking 
recently before young men at the Chi. 
cago Y. M. C. A., gave the following 
estimate: about sixteen-twentieths of 
the lawyers in Chicago make from $1,000 
to $3,000 a year. One-twentieth make 
$4,000, one-twentieth $5,000, one-twen- 
tieth $6,000 or more. There are not over 
forty lawyers in the city who mak J 
more than $10,000 a year. 


Charles H. Burr, of the Philadelphia 
law firm of Burr, Brown & Loyd, was 
awarded the H. W. Phillip’s prize of 
$2,000 on April 20, by the American 
Philosophical Society, for the best essay § 
on “The Treaty-making Power of the 
United States.’’ Nine essays were sub- 
mitted. At the banquet at which the 
award was announced, toasts were re- 
sponded to by Professor Charles P. 
Chandler, Professor John Bassett Moore, 
Charlemagne Tower, Professor James 
Brown Scott and Mr. Burr. 


Judge Elbert H. Gary, chairman of 
the United States Steel Corporation, 
speaking as president of the American 
Iron and Steel Institute at its annual 
meeting in New York May 17, pro- 
phesied the early repeal of the Sherman 
anti-trust law and announced himself 
a progressive in politics as well as in 
business. ‘Competition is necessary,” 
he said, “but I do not believe in de 
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structive competition, and neither am I 
in favor of secrecy in the steel business. 
The name progressive is not dangerous. 
Because a man is called a progressive 
it does not mean that he is a demagogue 
or a socialist or an anarchist.” 


Bar Associations 


New York County. — The New York 
County Lawyers’ Association, at its 
annual meeting May 9 at the Hotel 
Astor, adopted an amendment to its 
by-laws creating a Committee of Twenty- 
one on Patents and Trade marks. 

Abram I. Elkus offered through the 
Committee on Calendar Practice the 
suggestion, which was heartily applauded 
that the Court of Appeals be asked to 
make a proposed reform in the equity 
calendar practice, whereby each equity 
case as it arises be appointed to one of 
the twenty-one Supreme Court Jus- 
tices in the county. This Justice would 
then pass on each motion, demurrer, 
etc., in the case as it was brought up 
and would try it when it reached that 
stage. This reform, he said, was founded 
on the English system. The association 
also adopted a resolution for the crea- 
tion of a special committee to pass on 
constitutional amendments dealing with 
employers’ liability. Action was also 
taken urging a new federal Court House 
in New York City. Joseph H. Choate 
was elected president of the association 
Charles F. Brown, Thomas H. Hubbard 
and Benjamin N. Cardozo, vice-presi- 
dents, Charles Strauss was re-elected 
secretary, and Edward M. Grout was 
elected treasurer. 


Illinois. — The Illinois State Bar 
Association took a vote by mail recently 
on the “recall” propositions debated 
at the session on the evening of April 
26. Only a little over one-third of the 
members of the association voted, but 


the result is of interest: For the recall 
of judges in Illinois, 110; against the 
recall of judges in Illinois, 549; for the 
recall of judicial decisions involving 
constitutional questions in Illinois, 145; 
against the recall of judicial decisions 
involving constitutional questions in 
Illinois, 517. 


Nebraska. — The dates and place for 
the next annual meeting of the Nebraska 
State Bar Association have been fixed 
as June 27-28, 1912, at Cedar Rapids. 


North Carolina. — The annual meet- 
ing will be held June 25-7, at a place 
later to be announced. 


Pennsylvania. — The eighteenth an- 
nual meeting of the Pennsylvania Bar 
Association will be held at Cape May, 
N. J., on Tuesday, June 25-27. George 
R. Bedford, of Wilkes-Barre, will de- 
liver the President’s address, and the 
annual address will be delivered by Wil- 
liam D. Guthrie, of the New York bar, 
on “Constitutional Morality.”’ Papers 
will be read by Cyrus G. Derr of Read- 
ing, on ‘The Best of Our Knowledge, 
Information and Belief,” and by Henry 
Budd, of Philadelphia, on ‘Decisions, 
Reports and Some Reporters.” 


Procedure 

Two bills making changes in the Bos- 
ton Municipal Court have become law. 
It is provided that there shall be but 
one trial on the facts in a civil case. A . 
defendant who desires a jury trial must 
file his claim within four days. An 
appellate division is created, and while 
an appeal is allowed to the Supreme 
Judicial Court, it is not believed that 
the privilege will be often exercised. 
The new system tends greatly to expe- 
dite and simplify procedure in the muni- 
cipal court. 
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The present system of procedure in 
the Circuit and Superior courts of Cook 
County, Illinois,— the plan of rotating 
judges, shifting them from one depart- 
ment to another—was attacked by 
Professor Albert M. Kales, of North- 
western University, in an address before 
the Illinois branch of the American 
Institute of Criminal Law and Criminol- 
ogy on May 10. Not only did he attack 
the methods of the courts, but also the 
state law which created the two higher 
courts for Chicago, stating that the 
system outlined in that law was wrong 
from start to finish. 


Supreme Court Justice Giegerich, 
who has repeatedly expressed himself, 
during the current year, about the evil 
of the ‘“‘Lawyer’s Delays” in the courts 
of New York County availed himself 
on May 21 of an unprecedented method 
of hurrying the procrastinating lawyers. 
In the regular records of the court he 
made public the reasons why business 
in six cases had remained unfinished, 
as a result of the widespread custom 
of lawyers to put off for months per- 
functory details which are necessary 
before a case can be disposed of. The 
Court singled out six cases which had 
been tried before him last February. 
In two of them the Court had ordered 
that copies of the decision should be 
signed by the attorneys of both sides 
and submitted to him for his signature. 
These orders had not been complied 
with, though weeks had elapsed. In 
another case a settlement was arranged 
out of court and no notice sent to Jus- 
tice Giegerich, so that this case also 
remained to clog the court which was 
awaiting the submission of the evidence. 
In two cases orders were sent to the 
attorneys last February to submit find- 
ngs and briefs immediately, and the 
awyers had not been heard from. Such 
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a publication of the reasons for delay, 
fixing the blame where it belongs, can- 
not fail to have a salutary effect. 


Criminal Law 

A laboratory for the study of crimi- 
nals, on the general plan advocated by 
Arthur MacDonald of Washington, has 
recently been established in Russia, 
with a somewhat similar relation to the 
Russian government as that of the 
Smithsonian Institution to the United 
States government. It is understood 
that about $750,000 has been set aside 
by Russia for the purpose. Other coun- 
tries have promised consideration. The 
scheme includes investigation by use 
of instruments of precision and _ the 
obtaining of all important facts regarding 
the individual and his surroundings. 
Referring to the prominence which he 
has given to physical investigations, 
Dr. MacDonald explains, in a recent 
article, that ‘The preference in crimi- 
nal anthropology for the study of the 
physical side of the criminal is mainly 
chronological. For in any new line 
of work, one must begin in some place, 
and since already anthropology has 
produced a large number of physical 
data, and since such data are usually 
more definite in nature, they were nat- 
urally first considered. It is therefore 
more a matter of convenience than im- 
portance of investigations that the physi- 
cal side receives more attention. An- 
other reason for this preference is that 
psychology has not as yet, like anthro- 
pology, established a sufficient number 
of facts to be called a science in the rigid 


sense. 


Police Commissioner Waldo and Com- 
missioner of Accounts Fosdick of New 
York lately combined in an attack on 
what they called the abuse of power by 
the judges of the Court of General Ses- 
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sions, in which most of New York’s 
criminals are sentenced. Judge Mul- 
queen was made to bear the brunt 
of the charges. He holds the record of 
125 sentences suspended during 1911, 
48 being of convicts guilty of grand lar- 
ceny, and 36 of burglars. The charges, 
however, have related chiefly to cases 
in which evidence was disregarded by 
the court, and the jury was directed 
to acquit the prisoner. Not only Judge 
Mulqueen, but also other judges of 
General Sessions, have been under in- 
vestigation by the Grievance Committee 
of the Bar Association. The charges 
raise the question not of the soundness 
of the systems of suspended and inde- 
terminate sentences, so much as of the 
manner in which it has been adminis- 
tered. It is impossible to draw any 
conclusions from the facts already made 
public which are certain to be fair to the 
judges whose intelligence and integrity 
are questioned. The main point to be 
settled in the present controversy is 
whether the action of the judges under 
investigation supplies any definite basis 
for the report, long current in the New 
York Police Department, that there 
are certain ‘‘political’’ judges who deal 
leniently with cases of prisoners and 
can bring the influence of politicians and 
district leaders to bear to get off crimi- 
nals, 


The Lake Mohonk Conference 

The eighteenth annual session of the 
Lake Mohonk Conference on Inter- 
national Arbitration was held at Mo- 
honk Lake, N. Y., May 15-17. The 
opening address was delivered by Dr. 
Nicholas Murray Butler, president of 
Columbia University, and head of the 
Association for International Concilia- 
tion, on “The International Mind.’”’ He 
said in part: 

“The consideration by the Senate of 
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the United States of the projected 
treaties of general arbitration with 
Great Britain and with France came 
to a rather lame and impotent conclu- 
sion. The debate, fortunately con- 
ducted in open session, revealed that 
few members of the Senate have any 
real grasp of our international relations 
or any genuine appreciation of our 
international responsibilities. . . . 

“We must learn to bring to the con- 
sideration of public business in its inter- 
national aspects what I may call the 
international mind, and the international 
mind is still rarely to be found in high 
places. That the international mind 
is not inconsistent with sincere and de- 
voted patriotism is clearly shown by the 
history of the great Liberal statesmen 
of the nineteenth century who had to 
deal with the making of Europe as we 
know it. If Lord Palmerston had the 
international mind at all, surely Mr. 
Gladstone had itin high degree. The late 
Marquis of Salisbury, whom no one ever 
accused of lacking devotion to national 
policies and purposes, had it also, al- 
though a Tory of the Tories. Cavour 
certainly had it, as did Thiers. Lord 
Morley has it, and so has his colleague 
Lord Haldane. The late Senator Hoar 
had it when on a somewhat important 
occasion he expressed the hope that he 
should never so act as to place his coun- 
try’s interests above his country’s honor. 
It was the possession of this international 
mind that gave to the brilliant adminis- 
trations of Secretary Hay and Secre- 
tary Root their distinction and their 
success. The lack of it has marked other 
administrations of foreign affairs, both 
in the United States and in European 
countries, either with failure or with 
continuing and strident friction.” 

Other addresses were delivered by 
Samuel T. Dutton of New York, Dr. 
Benjamin F. Trueblood of Washing- 
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ton, Dr. Albert Gobat of Berne, Swit- 
zerland; and H. A. Powell of St. Johns, 
N.B. 

The principal speaker at the second 
day’s session was Mr. Justice William 
Renwick Riddell of the King’s Bench 
of Ontario. His subject was ‘Treaties 
Affecting the United States and Cana- 
da.”” He reviewed the treaties of ar- 
bitration affecting the United States 
and Canada since 1794, and pointed 
out that of nineteen treaties thirteen 
had been markedly successful. 

John Ball Osborne, Chief of the Bu- 
reau of Trade Relations of the Depart- 
ment of Trade, addressed the confer- 
ence on ‘“The Settlement of Commercial 
Disputes Between Nations by an Inter- 
national Court.” 

William Cullen Dennis of the Dis- 
trict of Columbia bar, formerly agent 
of the United States in the Orinoco 
Steamship and Chamizal arbitrations, 
spoke on the recent arbitration treaties 
with Great Britain and France. 

Dr. Otfried Nippold, Professor of 
International Law in Berne University 
Switzerland, spoke on “Winning Ger- 
many for Peace.” He said: “The en- 
deavors to secure world peace can only 
be fully successful if all nations take 
part in them. The chief work must 
be done in Germany. For if we have 
taken Germany, we have taken the 
world. 

The third and last day’s session fur- 
nished the occasion for addresses by 
Samuel B. Capen of Boston; William 
C. Deming, editor of the Wyoming 
Tribune, Cheyenne; President Henry 
C. White of the University of Georgia; 
Dr. John H. Gray of the University of 
Minnesota; Selden P. Spencer of St. 
Louis, former judge of the United States 
Circuit Court; United States Commis- 
sioner of Labor Charles P. Neill; Ham- 
ilton Holt of New York; Dr. Dunbar 
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Rowland of Jackson, Miss.; and the 
Rev. Frederick Lynch of New York 
The conference prize for the best essay 
on international arbitration was pre. 
sented to the winner, John K. Stark. 
weather of Denver, Col., a student at 
Brown University. Miss Eunice Peters 
of Chicago was presented with the prize 
for the best woman’s essay on peace. 


International Law and Arbitration 

In an unostentatious way the Ameri- 
can and British governments have put 
into operation a scheme for the settle. 
ment by arbitration of a large number 
of pecuniary claims preferred by indi- 
vidual citizens and corporations against 
both governments. Already the two 
governments have agreed to arbitrate 
over two hundred claims of American 
citizens against Great Bristain and about 
one hundred claims of British subjects 
against the United States. 


The general arbitration treaties be- 
tween the United States, Great Bri- 
tain and France were the basis of some 
of the most important papers read be- 
fore the American Society of Interna- 
tional Law at its sixth meeting, held 
in Washington, D. C., April 25-27. 
“Notwithstanding past failures,’’ said 
Richard Olney of Massachusetts, “‘t 
is not believed that the United States 
should be deemed to be irrevocably com- 
mitted to the position that it will make 
no general arbitration treaty which does 
not exclude from its operation what are 
claimed to be non-arbitrable questions.” 
He took the position that there is no 
controlling reason why representatives 
of the United States at the next Hague 
conference may not propose a draft of 
treaty between nations which might be 
so framed as to minimize if not remove 
the objections to making all contro- 
versies at least prima facie arbitrable. 
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Workmen’s Compensation 

The Illinois Workmen’s Compensa- 
tion Act went into force May 1, when 
all employers who did not file their re- 
jection of the act with the State Bureau 
of Labor Statistics came under the act. 
Colin C. H. Fyffe, general counsel of 
the Illinois Manufacturers’ Association 
has been requested to raise the question 
before the Supreme Court of Illinois of 
the constitutionality of the statute. 


After many years of agitation the 
Senate passed the employers’ liability 
and workmen’s compensation bill, on 
May 7, by a vote of 64 to 15. The meas- 
ure is regarded as the most important 
legislation of the session. The bill is the 
product of a special commission au- 
thorized under the administration of 
President Roosevelt. Senator George 
Sutherland of Utah is the chairman and 
Senator Chamberlin of Oregon, W. C. 
Brown, Congresssman Moon, and Con- 
gressman Brantley were other members. 
The bill is intended, according to its 
title, ‘‘to provide an exclusive remedy 
and compensation for accidental injuries 
resulting in disability or death to em- 
ployees of common carriers by railroads 
engaged in interstate or foreign com- 
merce or in the District of Columbia.” 
The third section of the bill makes the 
remedy exclusive by providing that 
“except as provided herein no such em- 
ployer shall be civilly liable for any 
personal injury to or death of any such 
employee resulting from any such acci- 
dent.” 

Miscellaneous 

The movement for the amendment 
of the Constitution so as to provide for 
the popular election of United States 
Senators reached an important stage 
of development May 13, when the na- 
tional House accepted the Bristow 
amendment to its own resolution, put- 
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ting the control of Senatorial elections 
into the hands of Congress, just as now 
the Constitution places the election of 
representatives. This put the two 
branches of Congress in harmony upon 
this matter and disposed of a point of 
controversy that had kept them apart 
for some time. 


The long delayed trial of the Govern- 
ment’s suit in equity for the dissolu- 
tion of the American Sugar Refining 
Company and its subsidiaries, known as 
the Sugar Trust, began May 14 in New 
York before Wilson B. Brice as special 
examiner. In appointing Mr. Brice 
the judges of the United States Circuit 
Court of Appeals, who under the expedi- 
tion act will pass directly upon the case 
on the testimony gathered before Mr. 
Brice, allowed sixty days to the Govern- 
ment for the introduction of its evi- 
dence, one hundred and five days to the 
defense for answering testimony, and 
thirty days each for rebuttal. 


Following a meeting of the Execu- 
tive Council of the Department of Reg- 
ulation of Interstate and Municipal 
Utilities of the National Civic Federa- 
tion, it was announced that R. H. Whit- 
ten, librarian-statistician of the New 
York Public Service Commission for the 
first distirct, had been secured for ap- 
proximately four months’ special inves- 
tigating work into the matter of public 
service corporations in England. Mr. 
Whitten has gone to London, and in his 
investigation particular emphasis will 
be given to the questitions of profit- 
sharing, the sliding scale and control 
of capitalization. Mr. Whitten is the 
author of a number of volumes on pub- 
lic utilities questions, his latest work 
being ‘Valuation of Public Service 
Corporations.” 


President Taft sent a special message 
to Congress May 11 asking for legisla- 
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tion to authorize him to appoint a com- 
mission to investigate the patent laws 
and report what changes were necessary 
to make them fit modern conditions. 
The President gave several reasons to 
show the need for a change. He referred 
to the recent “patent monopoly”’ deci- 
sion by the Supreme Court, and enu- 
merated five other reasons which he 
said demanded the revision of the patent 
law. The first was that large corpora- 
tions bought patents for improvements 
and suppressed their manufacture. The 
President urged that procedure under 
the patent laws be simplified and that 
the burden of proving the invalidity 
of a patent be placed upon him who 
would infringe upon it. 


Obituary 


Eaton, Daniel Cady, who died at New 
Haven May 11, was for many years 
Professor of the History and Criticism 
of Art at Yale University, being made 
Professor Emeritus in 1907. He was 
a graduate of the Albany Law School. 


Griswold, Stephen B. for thirty-seven 
years librarian of the New York State 
Law Library, died May 4, aged seventy- 
six. When he took charge, in 1875, the 
library was composed of 20,000 volumes, 
and when he retired, in 1905, it had 
grown to 81,000 volumes. 


Mabee, J. P., chairman of the Domin- 
ion Board of Railway Commissioners, 
died at Toronto May 6, following an 
operation for appendicitis. Before be- 
coming Chief Railway Commissioner 
he was a Judge of the High Court of 
Justice, Ontario. 


McClure, David, a prominent member 
of the New York bar, who had declined 
appointments to the highest courts of 
the state, died April 30, aged sixty- 
three. He had served many large cor- 
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porations as counsel, and had held im. 
portant receiverships and other judicial 
commissions. 


Morgan, D. E., former Chief Justice 
of the Supreme Court of North Dakota, 
died in California May 11. He wasa 
native of Ohio, and first practised law 
at Grand Forks, N. D. Later he went 
into partnership with A. H. Noyes of 
Minneapolis, and later returned to 
North Dakota, where he established 
an office at Devils Lake. In 1883 he | 
entered into partnership with Judge 
McGee, now district judge. In 1908 
he was elected to the Supreme Court 
and served in that capacity until last 
year. 


Poor, C. L., president of the Burling. 
ton (la.) Hawk-Eye, and City Solicitor 
of Burlington, died May 12, at the age 
of sixty-six. He was one of the best 
known members of the legal profession 
in Iowa. 


Reavis, James Bradley, former Jus- 
tice of the Supreme Court for the state 
of Washington, died April 29 at Tacoma, 
in his seventy-fourth year. He was a 
native of Missouri, and went to the 
Pacific Coast in 1874. In 1880 he en- 
tered law practice in Tacoma in part- 
nership with R. O. Dunbar, now Chief 
Justice of the Supreme Court of Wash- 
ington. He was a Regent of the Uni- 
versity of Washington shortly after the 
state was admitted to the Union. 


Walton, Major Clifford S. who died | 
at Washington, D. C., May 15, had | 
served on a number of international 
law commissions, including controver- 
sies between the United States and 
Peru, Chile and Salvador, and was the 
author of the “The Civil Law in Spain 
and Spanish America.” He was often 
called into various courts as an expert 
on civil and international law matters. 
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Casco Bank Building 191 Middle street 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





Massachusetts Boston 
ACHORN & BATES 
Attorneys-at-Law 
Probate, Collections and General Practice 


906-908 Kimball Building 
Edgar O. Achorn Sanford Bates 





Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 


New York Life Building 





New York Buffalo 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 


26-27 Dun Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 





West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 
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